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THE PROCEEDS OF CRIME ACT

[30th May, 2007.]

Preliminary
1. This Act may be cited as the Proceeds of Crime Act.
2—(1) In this Act—
“Agency” means the Assets Recovery Agency referred to
in section 3;
“authorized financial investigator” means—
(@) 2 member of the Constabulary Force so
designated by the Commissioner of Police;
(b) an officer of the Agency; or
(¢) any other person so designated by the
Minister;
“benefit” includes any property, service or advantage,
“Court” means—

(a) the Supreme Court;

() in any case where the Gun Court has juris-
diction, the High Court Division or the
Circuit Court Division of the Gun Court, as
the case may require; or

(¢) such other superior court of record as the
Minister may specify, by order subject to
affirmative resolution;

“credit union business” means the business of the taking
of deposits and withdrawable shares by a credit
union from its members and the provision of credit
facilities by a credit union to its members, and any
other business that may be so designated in writing
by the Minister responsible for finance;

“criminal conduct” means c¢onduct occurring on or after
the 30th May, 2007, being conduct which—

(a) constitutes an offence in Jamaica;

(d) occurs outside of Jamaica and would

Acts
4 of 2007,
12 of 2009
Sch.,
13 of 2069
S. 14.,

9 of 2010
S. 36.,
26 0of 2013,
L.N.
105c/2013.
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Interpreta-
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constitute such an offence if the conduct
occurred in Jamaica;
“Director” means the Director of the Assets Recovery
Agency as specified in section 3(2);
“enforcing authority” means—

(a) the Agency, where it makes an application
under section 5(1) or takes proceedings
under section 57; ‘

(h) the Director of Pubi.. Prosecutions, where
he makes such an application;

“financial institution” means—

(a) a bank licensed under the Banking Act;

(b) a financial institution licensed under the
Financial Institutions Act;

(¢c) a building society registered under the
Building Societies Act;

(d) a society registered under the Co-operative
Societies Act and which carries on credit
union business;

(e) a person who—

(i) engages in insurance business within
the meaning of the Insurance Act;

(ii) performs services as an insurance
intermediary within the meaning of
the Insurance Act,

but does not include an insurance consultant or an
adjuster;

(f) a person licensed under the Bank of Jamaica
Act to operate an exchange bureau;

(g) a person licensed under the Securities Act
as a dealer or investment adviser;

(h) approved money transfer and remittance
agents and agencies as defined by section 2
of the Bank of Jamaica Act;

(i) any other person declared by the Minister
responsible for national security, by order
subject to affirmative resolution, to be a
financial institution for the purposes of this
Act:

[The inclusion of this page is authorized by L.N. 128/2016]
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“forfeiture order” means an order under section 5(2)(c) or
3)a);

“free property” means property in respect of which no
forfeiture order is in force under any other law;

“general criminal conduct” in relation to a defendant
means all the defendant’s criminal conduct occurring
after 30th May, 2007, '

“interim receiving order” means an interim rece iving
order made pursuant to regulations under this Act;

“offence concerned” means the offence referred to in
section 5(1) or 52(1)(a), as the case may require;

“overseas authority” means an authority in a country or
territory outside Jamaica, which has responsibility
for—

(a) making a request to an authority in another
country or territory (including Jamaica) to
prohibit dealing with relevant property;
or

(b) carrying out an investigation into whether—

(i) property has been obtained as a result
of in connection with criminal
conduct; or

(i) a money laundering offence has been
committed;

“particular criminal conduct” in relation to a defendant
means all of the defendant’s conduct, occurring on or
after the appointed day, which constitutes—

(a) the offence concermned,

(b) offences of which the defendant was con-
victed in the same proceedings as those in
which he was convicted of the offence
concerned; or

(c) offences which the Court will be taking into

" consideration in sentencing the defendant for
the offence concerned;

[The inclusion of this page is authorized by L.N. 128/201 6]
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“pecuniary penalty order” means an order under section
5G3)(®);
“property” means all property wherever situate,
including—
(a) money;
(h) all forms of real or personal property,
and
(¢) things in action and other - intangible or in-
corporeal property;
“realizable property” means—-
(a) any free property held by the detendant;

or
(b) any free property held by the recipient of a
tainted gift;
“recipient of a tainted gift” means a person to whom the
defendant has made the gift;
“recoverable amount” means the amount payable under a
pecuniary penalty order;
“restraint order” means an order made under section
33.
(2) A gift, whether made before or after the 30th May,
2007, is tainted if-

(a) where a court has decided that the defendant has a
criminal lifestyle—

(i) it was made by the defendant at any time
after the first day of the period of six years
ending with—

(A) the day when proceedings for the
offence concerned were started
against the defendant; or

(B) if there are two or more offences
and proceedings for those offences
were started on different days, the
carliest of those days; or

[The inclusion ofthis page is authorized by L.N. 128/2014]
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(u} 1t was made by the delendant at any tine
and was of property which- -

(A) was obtained by the defendant ag
a4 result of or in connection with
the defendunt’s  general  criminal
conduct; or

(BY m whole or in purt, directly or
mdirectly,  represented o the
delendant’s hands, property obtained
by the detendant as a result of or
in connection with the defendant’s
general criminal conduct; or

{h) where a court has decided that the defendant does not
have u criminal lifestyle, the gift was made by the
defendunt at any time alter

(1) the date on which the offence concerned was
committed; or

(1) the date of the carlicst offence concerned.
where the defendant’s particular criminal
conduct consists of lwo or more offences
committed on ditferent dates.

{3) For the purpuses of subsection (2)

{@) an offence which is a continuing oftence is committed
on the first occasion when it is Jound to be
committed, and

(&) the defendant’s particular eriminal conduct inecludes
any conduct that constitutes offences that the Count
has taken into consideration in deciding the
defendant’s sentence for the offence concerned.

(4) Where the defendant transters property to another
person for a consideration the value of which is significantly
less than the value of the property at the time of the transfer—

(@) the defendant is to be treated as making a gift; and

jVhe mylusinn of this page s authorzed by §.% 112010 ]
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(hy the property given is 1o be treated as such share in
the property trunsterred as iy represented by the
fraction—

(1) whose numerator 1s the difference between
the value ol the constderation given and the
value ob the property at the ume of the
transier; and

(i) whose denominator s the  value of  the
property at the time of the wansfer.

(5) Subsections (0) and (7) apply for the purpose ol
deciding the value of a tainted gift and the material time i the
time the Court mualces 1ts deciston.

{6) The value at the material ume of o tainted @iftas the
greater of the following

{a) the value, at the time of the gift, of the property given,
adjusted 1o take account of later changes in the value
of money;,

(h) the value, at the material (ime, ot the property found
under subscaetion (7).

(7) The property found under this subsection is—

() if the recipient helds the properly  given, that
property:

(b} 1f the reeipient holds no part of the property piven, any
property i the recipient’s hands which directly or
indirectly represents the property given,

() if the recipient holds part of the property given, any
property in the recipient’s hands which directly or
indirectly represents the other part of the property
piven.

(8) The following rules apply in relation to property—

{@) property is held by a person if that person holds an
interest in the property;
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(b) propenty is obtained by a person if that person obtains
an interest in the property:

(c) property is transferred by a person if that person
transfers or grants an interest in the properly to
another person;

(d) references to properly held by a person include
relerences to property vested in that person’s trustee
in bankruptcy or liquidator;

(e} references to a beneticial interest in property held by a
person include references to an interest that would be
held by the person beneficially if the properly were
not vested as described in paragraph (d);

(/) references to an inlerest In relation to land are
references to any legal estaie or equitable interest or
power;

(g) references to an interest in relation to property other
than land include references to a right (including a
right 1o possession).

(9) Relerences to sentencing a defendant for an offence
include references to dealing with the defendant otherwise in
respect of the offence, pursuant to the provisions of the Criminal
Justice (Reform) Act.

(10) Nothing in section 5 (making of order), 6 (criminal
lifestyle), 7 (conduct and benefit), 8 (assumptions for
determiming benefit from general criminal conduct), 9 (effect of
forfeiture order), 10 (voidable transfers), 20 (reconsideration of
case where no order was made), 21 (reconsideration of benetit
where no order was made), 22 (reconsideration of benefit after
order is made) or 30 (court’s powers on appeal) refers to
conduct occurring, offences committed or properly transferred
or obtained, before the 30th May, 2007.

(11) For the purposc of the exercise of any function
under this Act, where any sum of money is expressed in a
currency other than Jamaican dollars, that sum shall be taken to
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be the Jumaicun dollar equivalent caleulated in accordance
with the selling rate of exchange, us determined by the Bank of
Jumaica’s weighted average. as ac the end of the day of
reallzation,

ParT L The dxsets Recovery Agency

3.—t1) Inthis Act, the Assets Recovery Agency means—

{¢) the Financial Investipation Division of the Ministry
of Finance and Planning; or

(f) any otber entity so designated by the Minister by
order.

(2) The Chiet Technical Director of the Financial
Investigation Division or, where another entity s designated
as the Apency under subsection (1), the person in charge of
the operations of that entity, shall be the Director of the
Agency.

{3) The provisions of the Pirst Schedule shall have
effect as to the conduct of the operations of the Agency
with respect to the exercise of its functions under this
Act,

(4) The Agency shall have such functions as are con-
ferred upon it by this or any other enactment and may do
anything {inciuding the carrying out of investigations) that
is appropriate for facilitating, or 1s incidental to, the exercise
of 1ts functions.

{5} The Agency shall give the Minister any advice
or assistance that the Minister reasonably requires and
that—

(a) relates to matters connected with the operation of this
Act; and

(b) is designed to help the Minister to exercise his
functions so as to reduce crime.

['The inclusisn of this page s asthenral by LN 1172010
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(6) The provisions of paragrephs 12 to 15 of the First b
Schedule have ctfect with respect to the disclosure of >0
mlormation to or by the Agency and the use of such
information.

4. —(1) Fvory entity that has functions relating to the Coepersun
vestigation or prosecution of offences shail cooperate with the oo
Agency i the exercise of its functions.

(2) The Agenev shall co-operate with the ennties
referred 1o an subsection (1) 1n the excreise ot any functions
conferred on such entities under this Act.

Parr . Forfeiture Orders and Pecuniary Penalty Gsdory

5.—{1) Subject to subsection (9), the Court shall, upon Malug o
the application ot the Agency or the Director of Public aret
Prosecutions, act in accordance with subsection (2) if the
Court is satisfied that o defendant is—

(e} convicted ot any oftence 1n proceedings belore the
Court, or

() committed to the Court pursuant o section 52
(committal from Resident Magistrate’s Court with 4
view to making forferture order or peeuniary penalty
order).

{2) The Court shall—

(¢) determine whether or not the defendant has a criminal
lifestyle and has benefitted from his gencral criminal
conduct;

(b)Y 1f the Court determines that the defendant does not
have a criminal lifestyle, determine whether or not
the dctendant has benetitted from his particular
criminal conduct; and

JThe mchusion af (his pade 5 authorived by TN 1122010
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(¢) dentify any property used in or in connection with the
offence concerned and make an order that that
property be forfcited to the Crown,

(3) Where pursuant to subsection (2) the Court
determines that the defendant has bencfitted from criminal
conduct, the Court shall identify the property that represents
the defendant’s benefit from criminal conduct, and—

(a) make an order that the property be forfeited to the
Crown; or

(b) order the defendant to pay to the Crown an amount
(hereinafier referred to as the recoverable amount)
equal to the value of his benefits, assessed in
accordance with the provisions of this section and
sections 6, 7, 8 and 11.

{4) In considering whether a forfeiture order should be
made under this section, the Court shall have regard to—

(a) the rights and interests, if any, of third parties in the
property;
(b) the gravity of the offer.ce concerned;

(c} any hardship that may reasonably be expected to be
caused to any person by the operation of the order,
and

(d) the use that is ordinarily made of the property, or the
intended use of the property.

(5) Where the Court is satisfied that a forfeiture order
should be made under this scction, but that the property or any
part thereof or any interest therein cannot bc made subject to
such an order, and, in particular—

{a) cannot, on the exercise of due diligence, be located,

(b) has been transferred to a third party in circumstances
which do not give rise to a reasonable inference that
the title or interest was transferred for the purpose of

|V he anclusion of thie poge s awthorized by L.N. 1172010 )
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avoiding the forfeiture of the property;

(¢) is located outside Jamaica:

(d) has been substantially diminished ir value or rendered
worthless; or

() has been commingled with other property that cannot
be divided without difficulty,

the Court may, instead of ordering forteiturc of the property or
part thereof, or interest therein, order the defendant 1o pay to the
Crown an amount equal to the value of the property, part or
interest, as the case may be,

{(6) Where the Court orders a person to pay an amount
under subsection 3(&) or (5), that order shall be enforceable
against any frce property of that person,

(7) The Court shall decide any question arising under
subsection (2), (3), (4) or {5) on a balance of probabilities.

(8) For the purposes of deciding whether a defendant
has benpefitted from criminal conduct and identifying such
benefit, the Court shall take account of—

(@) conduct occurring up to the ttme when the Court
makes its decision; and

(b) property obtained up to that time,

(9) The Cour' nay, at any time before making a final
determination ur '  subsection (2), make an order for a
valuation to be carried out in relation to any property concerned
tn the determination, and may give such ancillary directioms
as it considers necessary for that purpose.

(10) In any case where the Court is satisfied—
(a) as to the matters referred to in subsection (1)(a) or (b);

() that no application under subsection (1) has been made
to the Court in respect of the case, and
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{¢) 11§ appropriate to act under this subsection,

the Court may refer the case o the Director of Puhlic
Proscentions, along with the notes of evidence and the Court’s
ohservations thereon, for the purpose of constdering whether an
application ought to be made under subsection (1),

{11} The entorcing authority shall—

(u} give no less thun fourteen days written notice of an
application lor a forfeiture order or pecuniary penalty
order o the defendant and to any other person who
the enforamg awthority hus reason to believe may
have un interest in the property concerned o the
applicition;

(/) causc a copy of the notice to be published noa daily
newspaper printed and circulated in Jamaica,

{12) Wherc an application is made for a forfeiture order
sgainst property, a person whoe claims an interest in the property
may, before the order is made, apply to the Cowrt for an order
under subsection (13),

(13) [t o person applies tor an order pursuunt to sub-
section (12), the Court shall inake an order declaring the nature,
extent and value (ux at the time the order is made) of the
person’s interest 1f the Courl is satisfied—

{a) that the persun was not in any way nvolved n the
commussion uf the oftence; and

{bY where the person acgquired the interest during or after
the commission of the offence, that he acquired the
interest

(1} for sulficient consideration. and

(i1) without knowing or having reasonable
grounds to suspect thal, at the tme he
acquired it, the property was tainted
property.

(14) Subject to subsection (15}, where a forfeiture crder
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has already been made against property, a person who claims
an interest in the property may apply under this subsection
for an order under subsection (13), before the end of the
peried of six months commencing on the day on which the
forfeiture order is made or such longer period as the Court
may, having regard to all the circumstances, allow.,

(15) A person who—

{@) had knowledge of the application for the forfeiture
order before the order was made; or

(b) appeared at the hearing of that application,

shall not, except with the leave of the Court, be permitted to
make an application under subsection (14).

(16) A person who makes an application under
subsection (12) or (14) shall not give less than fourteen days’
written notice thereof to the enforcing authority, who shall be a
party to any proceedings in respect of the application.

(17) An applicant or the enforcing authority may, in
accordance with rules of court, appeal to the Court of Appeal
from an order made under subsection (13).

(18) Where a person has obtained an order under sub-
section (13) and—

(a) the period allowed by rules of court with respect to
the making of appeals has expired, the Attorney-
General shall act in accordance with subsection (19)
on the application of that person; or

(b) any appeal from that order made pursuant to sub-
section (17) has been determined in the person’s
favour, the Court of Appeal shall order that the
Attorney-General act in accordance with subsection
(19).

(19) The Attorney-General shall direct that—

(@) the property or the part thereof to which the person’s
interest relates, be returned to the person; or

[The inclusion of this page is authorized by L.N. 11/2010]
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(b} 2n amount equal to the value of the person’s interest,
as declared in the order be paid to the person.

(20} For the purposes of subsection (13) “tainted
property”, in relation to the offence concerncd and any other
offence constituting a course of criminal activity under section
6, means—

(a) property used in, or in connection with, the com-
mission of the offence; or

(6) property derived, obtained or realized directly, by the
person convicted, from the commission of the offence.

i,’;;“r;‘l‘z‘ 6.—(1) A defendant shall be reparded as having a criminal
lifestyle if the offunce concerned—

Second (a) isspecificd in the Second Schedule;

Sehedule

(h) constitutes conduct forming pairt of a course of
criminal activity, from which the delendant obtains a
henefit; or

(¢) 1s committed over a period of at least one month and
the decfendant has benefited from the conduct which
constitutes the offence,

(2) Conduct forms part of a course of criminal activity if
the defendant has benefitted from the conduct and—

(a) in the proceedings in which he was convicted, he was
also convicted of at least one other offence consisting
of conduct from which he has benefitted; or

(b) in the period of ten years ending with the day when
those procecdings were started (or, if there is more
than one such day, the earliest day) he was convicted
on at least two separate occasions of an offence
consisting of conduct from which he has benetitted.

(3} In this section, “benefit”"—
(@) for the purmonses of subsection (1)(8) is—

(i) benetit from conduct which constitutcs the
offence;

(ii) benefit from any other conduct which
forms part of the course of criminal activity

[The mulusion of this pags is authersred by LN, 1172810 |
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and constitutes an offence of which the
defendant has been convicted;

(iii) benefit from conduct which constitutes an
offence that has been or will be taken into
consideration by the Court in sentencing the
defendant for an offence mentioned in sub-
paragraph (1) or (ii);

(b) for the purposes of subsection (1)(¢) is—

(i) benefit from conduct which constitutes the
offence;

(if) benefit from conduct which constitutes an
offence that has been or will be taken into
consideration by the Court in sentencing the
defendant for the offence mentioned in sub-
paragraph (i).

(4) The Minister may by order subject to affirmative
resolution amend the Second Schedule.

7—(1) A person benefits from conduct if he obtains a
benefit as a result of or in connection with the conduct,

(2) For the purpose of making a pecuniary penalty order,
a person who obtains a non-pecuniary advantage as a result of or
in connection with conduct shall be deemed to have obtained as
a result of or in connection with the conduct, a sum of money
equal to the value of the non-pecuniary advantage.

(3) References to property or a non-pecuniary advantage
obtained in connection with conduct, include references to
property or a non-pecuniary advantage obtained both in that and
some other connection.

(4) If a person benefits from conduct, his benefit is—
(@) for the purposes of making a forfeiture order, the

property obtained as a result of or in connection with
the conduct;

(b) for the purposes of making a pecuniary penalty order,
the value of the benefit obtained as a result of or in

[The inclusion of this page is awthorized by L.N. F1/2010]

21

Conduct amd’
bemefit,



o2

Assumptions
for deter-
mining
benefit from
general
criminal
conduect.

PROCEEDS OF CRIME

connection with the conduct.

8.—(1) Subject to subsection (3), where the Court deter-
mines under section 5 that a defendant has a criminal lifestyle,
the Court shall make the assumptions listed in subsection (2) for
the purpose of—

(a) determining whether the defendant has benefitted from

(b

his general criminal conduct; and

identifying his benefit from that conduct.

(2) The assumptions referred to in subsection (1) are

that—
(a)

(®)

(c)

(@)

any property transferred to the defendant at any time
after the relevant day was obtained by him—

(1) as a result of his general criminal conduct;
and

(ii) at the earliest time from which the defendant
appears to have held it;

any property held by the defendant at any time after
the date of conviction was obtained by him—

(i) as a result of his general criminal conduct;
and

(ii) at the earliest time from which the defendant
appears to have held it;

any expenditure incurred by the defendant at any time
after the relevant day was met from property obtained
by him as a result of his general criminal conduct; and

for the purpose of valuing any property obtained, or
assumed to have been obtained, by the defendant, he
obtained the property free of any other interests in it.

(3) The Court shall not make an assumption under sub-
section (2) in relation to a particular property or expenditure if—

(@)
(b)

the assumption is shown to be incorrect; or

there would be a serious risk of injustice if. the

[The inclusion of this page is authorized by L.N. 1172010
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assumption were made.

(4) Where the Court docs not make one or more of the
assumptions set out in suhsection (2), the Court shall sure its
reasons

(5) For the purposes of this section—

{u) where no previous forleiture order or pecuniary
penalty order has becn made against the defendant in
relation to henefit from general criminal conduct, the
“relevant day” is the first day of the period of ten
years ending with—

(i) the day when proceedings [or the offence
concerncd  werc  starled  against  the
defcndant; or

(ii) if there arc two or morc offences and
proceedings for them were started on
different days, the earliest of those days;

(h) where a previous forfeiture order or pecuniary penalty
order has becn madc against the defendant in relation
10 benelit from general criminal conduct—

(1) the “relevant day” is the day when the
defendant’s benefit was calculated for the
purposes of the last such order; and

(11} suhsection (2)}(h) does not apply to any
properly that was held by the defendant on
or before the relevant day;

(¢) the date of conviction is—

(i) the date on which the defendant was eon-
victed of the offence concerned; or

(12) if there are two or more oftences and the
convictions were on different dates, the date
of the latest conviction.

9.—(1) Where a Court makes a forfeiture order the Court Eftectof

may give such directions as are necessary or convenient for

|'The iaclusion of ehis pope & aurhorzed by LN, 1TIHZOIL )
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giving eitfect 1o the order.

(2) Subject 10 subsection (3, where the Court makes a
torfeiture order  awanst any property, the property vests
dhsolwelvin the Crown by virtue of the order.

(31 Where property against which a forfenture order has
been made 1s subject to the Registration of Titles Act—

(a) the property vests i the Crown in equity but not at
law untid the applicable registration requirements have
been complhied with,

(o) the Crown s entitled to be registered as owner of the
property .

(7 the Commissioner of Land Valuation has power on
behalf of the Craown to do, or to authorize the doing ot
anything  necessary  or convenient to obtain the
registration ot the Crown as owner, ncluding the
execution of any instrument required to be executed
bv a person transferring an interest in that kind of
property.

(4y Where the Court makes a forfenture order against
propetty—
ta)y the property shall not, except with the leave of the
Court and in accordance with any directions of the
Court, be disposed of or atherwise dealt with, by ar en
behalf of the Crown, before—

(1) the date on which the period allowed for
making an application under section 3 (14)
(application  in respect of  third  party
intcrests)  expires without an application
having been lodped,

(11) the relevant appeal date; or

(it1) 1n the case of an absconding defendant, the
relevant period  within the meaning  of
section 2% {(variation ot order where
defendant ceases to be an absconder),

[#lhe sndtusion of iy puye 1s authorized by &5 1H2ZOT0E ]
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winchever 1s the later;

() if, after the relevant appeal date, or relevant period, as
the case mayv :equire, the order has not been
discharged, (he propenty may be disposed of and the
procecus  applied or otherwise dealt with in
accordance with the directions of the Attorney-
General.

(5) Without prejudice to the generality of subsection
(4)(D), the directions that may be given pursuant thereto include
a direction that property is to be disposed of in accordance with
the provisions of any enactment specilied in the direction.

(6) Where the Court orders that properly, other than
money, be forfeited to the Crown the Court shall specify in the
order the amount representing the value of the property pursuant
to the valuation carried out under section 5(9).

(7) In this section, “relevant appeal date™ means—

{a) the date on which the period allowed by rules of court
for the lodging of an appeal against—

(1) aperson’s conviction;
(i1} the making of a forfeiture order; or

(iti) an order under section 5 (13) (orders 1n
respect of third party interests),

whichever is the later, expires without an appeal having been
lodged; or
(b) where an appeal is loaged against—
(i) a person’s conviction;
(i) the making of a forfeiture order; or

(iii) an order under section S {13) {orders in
respect of third party interests),

the date on which the appeal lapses in accordance with the rules
of court or is finally determined, whichever is the later.

10.—(1) The Court may—
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ta) before making a forfeiture order; and

{b) n the case of property 1n respect of which a restraint
order was made, where a copy of the order was served
in accordance with section 33,

sct aside any conveyance or transfer of the property that
occurred after the seizure of the property or the service of the
restratnt order, unless the conveyance or transfer was made for
valuable consideration to a person acting in good [laith and
without natice,

11.-(1}) The provisions of this section shall apply with
respect to determiming the value of property [or the purposes of
a pecuniary penalty order.

(2) Valuations under this section shall be determined
pursuant to a valuation carried out under section 5(9).

(3) Suhject 1o subscction (4), tor the purpose of deciding
the value at any time of property then held by a person—

(a) the value of the property is the market value of the
property at that time; or

(A} 1f al that time another party holds an interest in the
property, the value of the property in relation te the
person is the market value of the person’s interest at
that time, ignoring any lien or encumbrance on the
property.

(4) The provisions of subscctions (5} to (7) shall apply
for the purpose of deciding the value of property obtained by a
person as a result of or in connection with the person’s criminal
conduct, and the matcrial time 15 the ime when the Court makes
1ts decision.

(5) The valuc of the property at the material time is the
greater of the following—

{a) the value of the property, at the time when the person
obtained it, adjusted to 1ake account of later changes
in the value ol money; or

|'The imclusion of vhis page is muthorized by LN, (172010 |
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(b) the value, at the material time, of the property found
under subsection (6).

(6) The property found under this subsection is as
follows—

(a) if the person holds the property obtained, that
property;
(b) 1if the person holds no part of the property obtained,

any other property in the person’s possession which
directly or indirectly represents the property obtained;

(c) if the person holds part of the property obtained, any
other property in the person’s possession which
directly or indirectly represents the other part of the
property obtained.

(7) The references in subsection (5)(a) and (b) to the
value are to the value determined in accordance with subsection
(3).

12.—(1) Subject to the provisions of this section, the amount
ordered to be paid under a pecuniary penalty order or an order
under section 5(5) shall be paid forthwith upon the making of
the order.

(2) If the defendant satisfies the Court making the order
that the defendant needs additional time to pay the amount
ordered to be paid, the Court may specify, in the order, the
period within which payment shall be made.

(3) The period specified under subsection (2)—
(a) shall start from the date on which the order is made;
and

(b) shall not exceed six months from that date.

(4) The Court may, upon the application of the
dcfendant, extend the period referred to in subsection (3) for
such longer period as the Court considers fit, not exceeding
twelve months from the date on which the order is made.

(5) The Court shall not grant additional time under sub-
section (2), or an extension under subsection (4), unless the
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Court gives the enforcing authority an opportunity to make
representations.

(6} A person who fails to pay any amount required to be
paid by that person ander a pecuniary penalty order or an order
under section 3(3), within the time allowed under this section
for such pavment, commits an offence and is liable upon
conviction before a Resident Magistrate to imprisonment {or a
term not exceeding five years.

13.—{1) Where the amount required to bhe paid by a person
under a pecuniary penalty order or an order under section 5(3) is
not paid within the time required under section 12- -

{a) that person i> liable to pay interest on the amount
in accordance with the provisions of this section; and

{b) such interest shall be recoverable as if it were part of
the amount required to be paid under the order.

(2) Interest payable under this section shall be—

(a) For the period tor which the aumount remains unpaid
after it is required to be paid under section [2; and

(6) at the rate for the time being applicable in relation to
judgment debts under section 51 of the Judicature
(Supreme Court) Act.

(3) For the purposes of this section, no amount shall be
construed as required to be paid under section 12 11—

(g) an application has been made under section 12(4);
(b} the application has not been determined by the Court;
and

(c) the period of twelve months from the date on which
the pecuniary penalty order or an order under section
5(5}, as the case may he, is made has not ended.

14.—(1) Subject to subsection (2), the Court shall not take
any forfeiture order or pecuniary penalty order into account in
deciding the appropriate sentence for a detendant,

IThe inclusion of this page 4% authorwzed by LN, 112010
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(2) In respect of the offence concerned, the Court shall
take account of the forfeiture order or pecuniary penalty order.
as the case may be, before—

(a) imposing 4 fine on the defendant; or
(6) making an order falling within subsection (3).
{3) The orders talling within this subsection are—-

{a) an order tnvolving payment by the defendant, other
than an order for restitution or the payment of
compensation under any other law;

{£) a forferture order under the Dangerous Drups Act,
(¢) any other order prescribed by the Mimster by order
subject to affirmative resolution.
(4) The Court shall act in accordance with subsection
(5) 1t the Court—
{a) makes both a forfeiture order or pecumary penalty
order and an order for restitution or the payment of

compensation under any other law, against the same
person in the same pruceedings; and

(5) believes that that person does not have sulficient
means o satis{y hoth the orders in tull,

{5) The Court shali—

(@) determine the amount which the Court beheves will
not be recoverable under the compensation order
because of the insufficiency of the person’s means;
and

() direct that such amount is to be paid out of any sums
recovered under the forfeiture order or pecuniary
penalty order, as the case may be.

15.—{(1) The Court may-——

(a) proceed under section 5 before sentencing the
defendant for the offence concerned; or

(b) postpone proeceedings under section 5 for a specified
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period (hereinafier referred to as the postponement
period).

(2) The Court may extend the postponement period.
Provided that the postponement period, including any such

extension, shall not, save in exceptional circumstances,
exceed—

{a) two years from the date of the defendant’s conviction
for the oftence concerned; or

(6) where the defendant appeals against the conviction,
three months from the date on which that appeal is
finally determined.

(3) For the purposes of subsection (2), if therc are two or
morc offences and the convictions for those offences are on
differcnt dates, the date of conviction is the date of the latest
conviction.

(4) A postponement or extension under this section may
be made—

() on the application of the defendant:
(f) on the application of the enforcing authority; or
(c) by the Court of its own motion’

Provided that an application for an extension shall be made
before the end of the postponement period.

(5) A forfeiture order or pecuniary penally order shall
not be invalidated only on the ground that there was a defect or
omission in the procedure relating 1o the application for or the
granting of a postponement:

Provided that this subsection shall not apply if, before it
made the order, the Court—

(a) imposed a fine;
(b) made an order falling within section [4(3); or

(¢} made an order for restitution or compensation under

|The inclusion of this pape is authorired by {.N. 112010 ]
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any other law,

against the defendant.

16.—(1) Where the Court postpones proccedings under
section 5, the Court may proceed to sentence the delendant for
the cffence concerned:

Provided that the Court shall not, during the postponement
period—

{a} impose a fine;
{6y make an order falling within scction 14(3); or

{¢) make an order for restitution or compensation under
any other law,

against the defendant,

(2) The Court may, at any time within twenty-eight days
after the end of the postponement pericd, vary the sentence
passed under subsection (1) by imposing a fine or making
an order referred to in subscction {(1)(&) or {¢) against the
defendant.

(3) For the purposcs of any appcal against sentence, a
sentence that is varied under subsection (2) shall be deemed to
have been imposed on the day on which it is so varied.

17.—(1) If the Court is proceeding under section 5—

(a) in response to an application by the enforcing
authority; or

(&) in pursuance of section 20, 21 or 22, the enforcing
authority shall give tbe Court a statement of
information within the perivd specified by the Court.

(2) Whbere the enforcing authority alleges that—

(a) the defendant has a criminal lifestyle, the statement of
information required under this section shall state the
maiters which the enforcing authonty believes are
relevant as to—

(i) whether the defendant has a criminal lifestyle;
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(11)  whether the defendant has benefited from
his criminal conduct;

(111) 1denufving the delendant’s benefit from his
criminal conduct;

{1vy 1th. making by the Court of a required
assuinption under section 8; and

{v) the makinp by the Court of a decision that
such an assumption should not be made
having regard 10 the circumstances;

(b) the detendant does not have a criminal lifestyle but has
benefitted from part.cular criminal conduct, the stale-
ment of information required under this section shall
state the matters which the enforcing authority
believes are relevant as to—

(1) whether the defendant has benefited from that
particular criminal eonduct; and

(11) identifying the defendant’s benefit from the
conduct.

(3) Where the enforcing authority gives the Court a
statement of information, the enforcing authority—

(a) may at any time give the Court a further statement of
information; and

(by 1if the Court so orders, shall give the Court a further
statement of information within such time as may be
specified by the Court.

(4) A copy of the statement of information shall be
served on the defendant and any person who the enforcing
authority has reason to believe has an interest in property which
is the subject of proceedings for a forfeiture order.

D"'"“L‘i“:; 18.—(1) Where a statement of information is given to the
TESpD[‘I‘ . —
saementof  Court under section 17, the Court may order the defendant,

wlormation ywithin a period specified by the Court—

(¢) to indicate the extent to which the defendant accepts
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PROCEEDS OF CRIME

each allegation in the statement of information; and

(b) so far as the defendant does not accept such an
allegation, to give particulars of any matters on which
he proposes to rely.

(2) If the defendant indicates to the Court that he accepts,
to any extent, an allegation in a statement of information, the
Court may treat the acceptance as conclusive of the matters to
which it relates for the purpose of deciding the issues referred to
in section 17(2){a) or (b), as the case may be.

(3} If a defendant fails in any respect to comply with an
order made under subsection (1), the defendant may be treated,
for the purposes of subsection (2}, as accepting every allegation
in the statement of information except any allegation—

(a) in respect of which he has complied with the order;
and

(&) that the defendant has benefitted from his general or
particular criminal conduct,

(4) No acceptance under this section of an allegation
referred to in subsection (3)(d) is admissible in evidence in
proceedings for an offence,

(5} For the purposes of this section an allegation may be
accepted, or particulars may be given, in a manner ordered by
the Court.

19.—(1) Where the enforcing authority accepts to any extent
an allegation made by the defendant—

(a) in responding to a statement - information pursuant
to an order under section 18; or

(B) 1in any other statement given to the Court in relation to
any matter relevant to identifying the defendant’s
benefit from his criminal conduct,

the Court may treat the acceptance as conclusive of the matters
to which it relates.

(2) For the purposes of this section, an allegation may be

[The inclusion of this page is autharized by L.N. 1172010 |

Acceptance
of allega-
tions by
enforcing
authority.



34

Recan-
sideraban of
case where no
order was
made,

PROCEEDS OF CRIME

accepted in a manner ordered by the Court.

(3) No allegation referred 10 in this section, which
amounts to an admission by the defendant that he has benefitted
from criminal conduct, 15 adrissible in evidence in proceedings
for an offence.

20. —(1) Subject to the provisions of this section, the Court
shall act in accordance with section 5(2) (determination whether
to make a forfeiture order or pecurnary penalty order) il —

(@) any of the conditions referred to in scclion S(2){a) or
(b) are satisfied but no Court has proceeded under that
section;

(b) there is cvidence which was not available 1o the
enfarcing authority on the refevant dale;

(c) beforc the end of the period of ten years starting with
the date of conviction, the enforcing authority applies
ta the Court to cunsider that evidence, and

(¢f) after cansidering the evidence the Court is satishied
that 11 is appropriate to proceed undcer section 5.

(2} If the Court has already sentenced the defendant for
the offence concerned, section 5 has effcct as if the defendant’s
paritcular criminal conduct included conduct that constitutes an
offence which the Court has taken into consideration in deciding
the defendant’s sentence for the offence concerned.

(3) Instead of applying the provisions of section 5(R),
the Court shall take account of the following for the purpose of
determining the defendant’s benefit—

{(a) conduct occurring before the relevant date;
{b) property obtained before that date;

(¢) property cbtained on or after that date, if the property
was obtained as a result of or in connection with,
conduct occurting before that date.

(4) For the purposes of section 8—

(a) the assumptions referred tw in section 8(2)(a) and (b)
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shall not apply to property first held by the defendant
on or after the relevant date;

(b) the assumption referred to in section 8(2) (¢) shall not
apply to expenditure incurred by the defendant on or
after the relevant date: and

(¢) the assumption referred to in section 8(2) () shall not
apply to property obtained, or assumed to have been
obtained, by the defendant on or after the relevant
date.

(5) The recoverable amount for the purposes of a
pecuniary penalty order is such amount as—

(a) the Court thinks just; and

{b) does not exceed the amount found under section 5(3)
(5).
(6) In arriving at the just amount under subsection (5),
the Court shall have regard in particular to—
{a@) the amount found under section 5(3)(b);

(b) any fine imposed on the defendant in respect of the
offence concerned;

{c¢) any order which—
(1) falls within section 14(3);

(i) has been made against the defendant in
respect of the offence concerned; and

(1) has not already been taken into account by
the Court in deciding what is the free
property held by the defendant for the
purposes of section 5(3)(b);

(d) any order for restitution or the payment of com-
pensation, made against the defendant in respect of
the offence concerned under any other law.

(7) Section 14(4) and (5) shall not apply if an order for
restitution or the payment of compensation has been made
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against the defendant under any other law, in respect of the
offence concerned.

(8) For the purposes of this section—
(a) the relevant date is—

(1) if the Court made a decision not to proceed
under section 5, the date of that decision; or

(1) if the Court did not make such a decision, the
date of conviction;

(&) the date of conviction is—

(1) the date on which the defendunt was con-
victed of the offence concemned; or

(ii) if there are two or more such offences and
the convictions were on different dates, the
date of the latest conviction.

Recon- : st . N . _

T 21.—(1) This section applies where

*:“"“['('1‘ :‘\"‘:'; (&) in proceeding under section S the Court decides that—
e ordly| !

made (1) the delendant has a criminal lifestyle but has

not benefitted from his general criminal
conduct: or

(11) the defendant does not have a criminal life-
style and has not benefitted from his
particular criminal conduct,

(b) there 1s evidence that was not available 1o the enforcing
authority when the Court decided that the defendant
had nat benefitted from the criminal conduct;

{c) before the end of the pericd of ten years starting with
the date of conviction, the enforcing authority applics
to the Coun to consider the cvidence; and

(Y after considering the evidence the Court concludes
that it would have decided that the defendant had
benefitted from the criminal conduct if the evidence
had been available to it.

(2) If this section applies, the Court—
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shall, subject to the provisions of this section, make a
fresh decision under section 5 as to whether the
defendant has benefitted from his general or particular
criminal conduct; and

may make a forfeiture order or a pecuniary penalty
order under that section.

(3) If the Court has already sentenced the defendant for
the offence concerned, section S has effect as if the defendant’s
particular criminal conduct included conduct that constitufes

offences

which the Court has taken into consideration in

deciding the defendant’s sentence for the offence concerned.

(4) In deciding whether the defendant has benefitted
from conduct and identifying such benefit, the Court shall take
account of—

(a)

conduct occurring before the date of the original
decision that the defendant had not benefitted from
the defendant’s general or particular criminal conduct;

(b) property obtained before that date; and

(c)

property obtained on or after that date if it was
obtained as a result of or in connection with the
conduct occurring before that date.

(5) For the purposes of applying the provisions of
section 8, the assumptions referred to in—

(@)

)

(©

section 8(2) (a) or (b), shall not apply to property first
held by the defendant on or after the date of the
original decision that the defendant had not benefitted
from his general or particular criminal conduct;

section 8(2) (c), shall not apply to expenditure
incurred by the defendant on or after that date; and

section 8(2) (d), shall not apply to property obtained,
or assumed to have been obtained, by the defendant
on or after that date.

{6) The recoverable amount for the purposes of a pecu-
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niary penalty order is such amount as—
(a) the Court thinks just; and

(b) does not exceed the amount found under section

5(3)(d).

(7) In arriving at a just amount for the purposes of
subsection (6), the Court shall have regard in particular to—

(a) the matters specified in section 20(6)(a) to (¢); and

(b) any order for the payment of compensation made
against the defendant, in respect of the offence
concerned, under any other law.

(8) Section 14(4) and (5) shall not apply where an order
for the payment of compensation under any other law has been
made against the defendant in respect of the offence concerned.

(9) The date of conviction is the date found by applying
section 20(8) (b).

22.—(1) The Court shall act under this section if—

(a) a Court has made a forfeiture order or a pecuniary
penalty order;

(b) there is evidence which was not available to the
enforcing authority at the relevant time;

(c) the enforcing authority believes that if the Court were
to identify the defendant’s benefit in pursuance of this
section—

(i) in the case of a forfeiture order, it would
identify property not taken into account by
the Court that made the forfeiture order; or

(ii) in the case of a pecuniary penalty order, the
amount of the defendant’s benefit would
exceed the relevant amount found by the
Court that made the pecuniary penalty order;

(d) before the end of the period of ten years starting with
the date of conviction, the enforcing authority applies
to the Court to consider the evidence; and
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(e) afler considering the evidence the Court believes it is
appropriate to proceed under this section.

(2) The Court shall, subject 1o the provisions of this
section, make a fresh idertiitcation of the delendant’s benchit
from the conduct concerined,

(3) If a court has already sentenced the defendant for the
offence conceined, section 5 has effect as if the defendant’s
particular criminal conduct included conduct that constitutes
offences which the court has taken inmo consideration in
deciding his sentence for the offence concerned.

{(4) In identitying the defendant’s benefit from criminal
conduct, the Court shall take account of—

{(a) conduct occurring up to the time the Court decided the
defendant’s benefil for the purposes of the for{citure
order or pecuniary penalty order;

(b) property obtained up to that ime; and

(¢) property ubtained atter thal ime if such property was
obtatned as a result of or in conncction with conduct
occurring before that time.

(S) For the purposes of applying the provisions of
section 8, the assumptions relerred to iIn—

(a) section 8(2) (a) or {b), shall not upply to property first
held by the defendant after the time the Court decided
the amount of his benefit for the purposes of the
forfeiture order or pecuniary penalty order;

{6} section 8(2) (c), shall not apply to expenditure
incurred by the defendant after that time;

(c) section 8(2) (d), shall not apply to property obtained,
or assumed to have been obtained, by the defendant
after thal time.

(6) In the case of a forfeiture order, if any property
identified pursuant to subsection {2) (fresh identification of the
defendant’s benefit) was not included in the forfeiture order, the
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Court may vary the order to include that property.

(7) In the case of a pecuniary penalty order, if the
amount found pursuant to subsection (2) exceeds the relevant
amount

(@) the Court shall make a fresh calculation of the

recoverable amount for the purposes of section
5(3)(b); and

(A 1f the [(resh calculation of the recoverable umount
exceeds the wmount required 1o be paid under the
pecuniary penalty order, the Court may vary the order
by substituting for the amount required to be paid,
such amount as the Court thinks just.

(8) In apply:ng subsection (6) or (7), the Court shall have
regard n particular to —

(a) any [ing imposed on the defendant for the otfence
concerned;

(h) any order which—
(i) falls within section 14(3);

(1) bas been made against the defendant in
respect of the offence concerned; and

(i1} has not already been taken into account by
the Court in deciding what is the free
property held by the defendant for the
purpuoscs of section 3(3); and

{¢) any order for restitution or the payment of compen-
sation made against the defendant, in respect of the
offence concerned, under any other law:

Provided that this paragraph shall not apply if the Court has
imade a direction under section 14(S) (sums payable under
compensation order recoverable out of sums payable under
forfeiture order or pecuniary penalty order).

(9) In this section and section 24, for the purpose of
deciding whether one amount exceeds another, the Court shall
take account of any change in the value of money.

{tThe incluson of this page is sulhenzed by LN 1zane |
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(10) In this section—
{a) the relevant time is—

(i) the time of the Court’'s Wdentification of the
delendant’s bencfit for the purposcs of the
forfeiture order or pecuniary penaity order,
as the case may be, il this section has not
applied previousiy; or

(ii) the time of the Court’s last identification of
the defendant’s benefit in pursuance of
this section, il this section has applied
previously,

(k) the relevant amount is—

(1} the zmount [ound as the defendant’s benefil
for the purposcs of thc pecuniary penalty
vrder, i this seclion has not been applied
previously, or

(ii) the amount last found as the defendant's
benefit in pursuance of this section, if this
scclion has been applied previously;

(e} the date of conviction is the date {ound by applying
section 20(8){(b).

23.—(1) The Court shall act in accordance with this scction

{a) a Court has madc a pecuniary penalty order; and

(£) the defendant or a rcceiver appointed under section 41
applies o the Court under this scction to vary the
order,

(2) The Court shall calculate the available amount, being

the aggregate ol the total values (at the time the pecuniary
penalty order is made) of all the free property then held by
the defendant plus the total values {at that time) of all tainted

(3) If the Court finds that the available amount cal-

{The wnclusion of this page i authoriecd by L. 112010 ]
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culated pursuant to subsection (2) ts inadequate for the pay-
ment of any amount remaining to be paid under the pecuniary
penalty order, the Court may vary the order by substituling for
the amount required to be patd, such smaller amount as the
Court thinks just.

(4) If a person has been adjudged bankrupt or his estate
has been sequestrated, or if an order for the winding up of
a company has been made, the Court shall take into account
the cxtent to which realizable property held by that person or
that campany may be distributed among creditors.

(5) The Court may disregard any inadequacy that it
believes is attributahle, in whaole or in part, to anything done
by the defendaut for the purpose of preserving property held
by the recipient of & tainted gift from any risk of realization
under this Aet.

24.—(1) The Court shall act under this section 1f—
(a) acourt has made a pecuniary penalty order;
{b) the amount required to be paid under such order was
the amount found under section 5(3) (h);
(¢) the order has been varied pursuant to section 23; and
(a) an application for a fresh calculation of the available
amount is made to the court by—
(1) the agency;
{ii) the Director of Public Prosecutions; or
(iif) a receiver appointed under section 41,

(2) The Court shall make a fresh calculation of the
available amount.

(3) If the amount found under the fresh ealculation
exceeds the relevant amount, the Court may vary the order by
substituting for the amount required to be paid, such amount
as—

(a) the Court thinks just; and

() does not excced the amount found as the defendant’s
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benetit {rom the conduct concerned.

(4} In deaiding what s just the Court shall have regard in
particular to—

(a) uny tine imposed on the defendant for the otfence
concerned,

(&) any order which—
(1) falls within scetion 14(3),

(ii) has been made aguinst the delendant in
respect of the offence concemed; and

{iti) has wvot already Lecen taken into account by
the Court in deciding what s the free
property  held by the delendant for the
purposes ol section i1; and

{¢) any order for restituttion or the payment of
compensation made against the defendant, in respect
of the ulfence concerned, under any other law:

Provided that this paragraph shall not apply if the Court has
madc a direction under section 14(5) (sumns payable under

compensation order recoverable out of sums payable under
torteiture order or pecuniary penalty order).

(5) In this section
{a) “the available amount”™ means the amount calculated
pursuant to section 23(2);
(&) the relevant amount js—

(1) the amount found as the availuble amaount for
the purposes ol section 23, if this section has
not applied previously; or

(11) the amount last T[ound as the available
amount in pursuance of this section, if this
section has applied previously,

(¢} the amount tound as thc defendant’s benefit from
conduct concerned 15—

(i) the amount so found when the pecuniary
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penally order was made; ur

(1) 1 one or more tresh calculations ol the
detendunt’s benetit have becn made under
section 22, the amount found on the occasion
ol the last such caleulation,

Prael mpe b 75
aer it LT
STl oum 11—
;.1I15l'1|ul|ng

-(1} The Court may discharge a pecuniary penalty order
(a) the entorcing authority apphies to the Court for the
discharge of the order; and

(h) the amount remaining to be paid under the order 15
fitty thousand dollars or less,

(2) The Minister may by order subject o alfirmative
resolution vary the aimount specilicd in subscction (1)(4).

“rli;tr“‘;h”[ 26.—(1) The Court shall act under this scetian if the
. e . . L.

dateniam tollowing conditions arc met —

ithseonay .

aller com {ay the defendunt absconds—

it or o ) . N . )
cunviLtion (1) after being convicted of an offence in

procecdings before a court: or

(it) atier being committed to the Court pursuant
to section 52 {(committal from Resident
Magistrate’s Court with a view to making a
forfeiture order or pecuniary penalty order);
and

(h) the enforcing authority applics to the Court (o proceed
under this scection and the Court is satistied that it is
appropriate to Jdo so.

(2) The Court shall proceed under section § as it the
conditions mentioned 1 subsection (2) of that section have been
satisfied, and subject to the {ollowing modifications—

(@) any person who the Court believes 1s hikely to be
affected by an order under section 5 shall be entitled
to appear before the Court and make representations;

() the Court shail not muke an order under scction 5

FYhe inclussun of this page iy quthorged by LY. TLZATH |
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unless the enforcing authonty has taken reasonable
steps 1o contact the defendant, and

() sections 8 (assumnptions for determiming benefit),
17(2) (@) (iv) and {v) (statement of informaiion ), 18
{defendant’s  1esponse  lo  statement) and 19
{acceptance of allegations) shall not apply.

27.—(1) The Court shall act in accordance with this section
where—

(2) proceedings for an offence are stared against a
defendant, the defendant absconds before a verdict or
judgment is entered, the trial continues and the
defendant is convicted; and

(b) the enforcing authority applies to the Court te proceed
under this section and the Court thinks it is
appropriate to do so.

(2) The Court shall proceed under section 5 in the
same way as the Court must proceed if the conditions mentioned
in that section are satisfied, subject to the following
modifications—

{a) the madifications specified in section 26(2)(a) and (5);
and

(6) sections 8, 17(2) (a) (iv) and (v) and 18 to 2] shall not
apply.

28.—(1) The Court shall act in accordance with this section
if—

{a@) the Court makes an order under section 5 as applied by

section 27:

(h) the defendant ceases to be an absconder,
{c) in the case of—

(i) a forfeiture order, the defendant believes that
property was wrongly included in the order;
ot

(1) in the case of a pecuniary penalty order, the
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detendint believes that the amount required
to he patd under the order is too furge in the
clrewmstances prevathing at the time  the
amount was Tonnd for the purposes of the
order; und

(¢} betore the end ol the relevant period, the defendant
apphes to the Count to consider the evidence on which
the defendant™s beliet is based.

(2) If, after considering the evidence, the Court finds that
the defendant’s beliet is well-founded, the Court

{a) in the case of u torfeiture order —

(1) shall wdentify the property that ought ot to
be included inthe order; or

(11) may vary the order by excluding the property
and order the property to be returned to the
detendant or such other person as the Court
determines 1o be the true owner of the
properly, or

th} n the case ol a pecuniary penalty order—

(1) shall find the amount which should have
been the amount required to be paid in the
circumsiances prevailing at the time when
the amount was found for the purposes of the
order; and

(13) may vary the order by substituting for the
amiount required to be paid, such other
amount as the Court thinks is just.

(3) I'or the purposes of this section, the relevant period is
the period of twenty-cight days, starting trom—

(a) the datc on which the defendant was convicted of the
olfence mentioned in scction 27(1) {u); or

(£) if there are two or more offences and the convictions
for those offences are on different dates, the date of

I'Fhe iachision of this page iy awthorized by LN L2000
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the latest conviction.

(4) In any case where secticn 27(1) (a) applies to more
than one offence, the Court shall not make an order under this
section uniess the Court s satisfied that there is no possibility of
any further proceedings being taken or conlinued in relation (o
any such offence for which the defendant hus not becn
convicted.

(5) An order under subsection (2) (a) may include such
directions as the Court thinks [it for securing the rewrn of the
nroperty (¢ is true owner.

29.—{1) Where the Court makes a forfeiture order or a
pecuniary penalty order, the enforcing authority or any person
who holds property affected by the order may appeal to the
Courl of Appeal in respect of the order.

(2) Where the Court decides not to make a forfeiture
order or a pecuniary penalty order, the enforcing authority may
appeal to the Court of Appeal against the decision.

(3) Subsections (1) and (2} shall not apply to an order or
decision made under section 20 (reconsideration of case where
no order was made), 21 (reconsideration of benefit where no
order was made), 26 (order where defendant absconds after
committal or conviction) or 27 (order where defendant absconds
before verdict).

30.—(1) On an appeal under section 29(1), the Court of
Appeal may confirm, quash or vary the forfeiture order or
pecuniary penalty order, as the case may be.

{2) On an azppeal under section 29(2), the Co—t of
Appeal may confirm the decision, or if it believes that the
decision was wrong it may dircct the Court to proceed afresh
under section 5.

(3) In determining any appeal under section 29, the
Court of Appeal may make such award as to costs as it thinks
fit.

(4) In proceeding afresh in pursuance of this section, the
Court shall comply with any directions issued by the Court of
Appeai.

|The inclumor of thy page is authorized by L.N. 1372000 |
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(5) It a Court makes or varies a forfeiture order or a
pecuniary penalty order under this section or in pursuance of a
direction under this section, the Court shall have regard to—

(@) any fine imposed on the defendant in respect of the
offence concerned,

(#) any order that—-

(i) falls within section 14 (3); and

(it) has bcen made against the defendant in
respect of the offence concerned, unless the
order has been taken into account by a court
in deciding what is the {ree property held by
the defendant for the purposes of section 5.

(6) Subsections (7) to {11) shall apply where a court
proceeds afresh under section 5 in pursuance of a direction
under subsection (2).

{7) If a court has already sentenced the defendant for the
offence concerned, section 5 has effect as if the defendants
particular criminal conduct included conduct that constitutes
offences which the Court has taken into consideration in
deciding his sentence for the offence concerned.

(8) If an order has been made against the defendant for
restitution or the payment of compensation under any other law
in respect of the offence concerned—

(a) the Court shall have repard to tHat order; and
(b) section 14(4) and (5) shall not apply.

(9) In determining the defendant’s benefit from conduct,
the Court shall take account of—

{a) conduct occurring before the relevant date;
(b) propertly obtained before that date; and

{c) properly obtained on or after that date, if such property
was obtained as a result of or in connection with
conduct occurring before that date.

[1be inchusion of this page is authorired by L& 1{2010 ]
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(10) For the purposes of this section, the relevant date is
the date on which the Court decided not o make a forfeiture
order or pecuniary penalty order, as the case may be.

{11y In applying scction ¥, the assumptions referred w
n—
(a) section ¥(2) (@) or {b), shall not apply to property tirst
heid by the defendant on or afier the relevant date;

(b) section §(2) (c), shall not apply to expenditure in-
curred by the defendant after the refevant date; and

(c) section 8(2) (). shall not apply to property obtained
by the defendant on or afler the relevant date.

31.—(1) Any term of mmprisonment or detention that a
defendant is hiable 1o serve for detault in pavment ol an amount
ordercd to be paid under a pecuniary penalty order shall not be
served concurrently with any term af imprisonment or detention
that the detendant is liable to serve in respect of the otlence.

{2) For the purposes ol subsection (1)}—

(@) consecutive terms and terms that are wholly or partly
coneurrent, in respect al the offence shall be treated as
a single term; and

() a court shall not ke into account any suspended
sentence under section 6 of (he Criminal Justice
(Relform) Aet, which has not taken etfect at the time
the delendant ts sentenced 1o imprisonment (or detault
in payment of the amount ordered to be paid under the
pecuniary penalty order.

(3) The fact that 2 defendan! serves a term of imprison-
ment or detention 1n detault of paying any amount due under
a pecumary order shall not prevent that order [rom continuing
¢ have effect in relation to any other method of enfurcement.

ParT (1. Restrairt Orders

32.—(1} The Court may make a restrainl order if any of the
following conditions are satisfied

[The inclusion of 1lus page 1 mthorized by 1 N ]
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(e} therc 18 reasonable cause 1o believe that an alleged
offender has benefitted from his criminal conduct
and—

(1) a criminal investigation has been started in
Jamaica with regard to the offence;

(11} proceedinpgs for the offence have been
comimenced in Jamaica and have not been
concluded: or

(11} the enforcing authority has made au appli-
catien under section 3, 20, 21, 26 or 27,
which has not been determined, or the Court
believes that such an application is to be
made;

(5) where—-

(i) the enforcing authority has made an appli-
cation under section 22 (reconsideration of
benefit after order is made), which has not
been determined or the Cournt believes that
such an application is to be made; and

{i1) there 1s reasonable cause 10 believe that the
Court will decide under that section that—

{A) in the case of a forfeiture order, the
property identificd under the fresh
identification of the defendant’s
benefit exceeds the property found
by the Court that made the order; or

(B) in the case of a pecuniary penalty
order, the amount found under the
new calculanuon of the defendant’s
benefit exceeds the relevant amount
as defined in that section;

{¢) where—

(i) the enforcing authority has made an appli-
cation under section 24 (reconsideration of
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available amount after order is made), which
has not been determined, or the Court
believes that such an application is to be
made; and

(ii) there is reasonable cause to believe that the
Court will decide under that section that the
amount found under the new calculation of
the available amount exceeds the relevant
amount as defined in that section; or

(d) where the enforcing authority has made an application
under section 58 (recovery orders), which has not
been determined or the Court believes that such an
application is to be made.

(2) Subsection (1)(a)(ii) is not satisfied if the Court
finds that—

(a) there has been undue delay in continuing the
proceedings; or

(b) the Director of Public Prosecutions does not intend to
proceed.

(3) If an application mentioned in subsection (1)(a)(iii),
(b), (c) or (d) has been made, the requirements of those
provisions are not satisfied if the Court finds that—

(a) there has been undue delay in continuing the
application; or

(b) the enforcing authority does not intend to proceed.

(4) If subsection (1)(a)(i) is satisfied—

(a) references in this Part to the defendant are to the
alleged offender;

(b) references in this Part to the enforcing authority are to
the Director of Public Prosecutions; and

[The inclusion of this page is authorized by L.N. 128/2016]
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(c) section 2(2)(@) (relevant dates for identifying tainted
gift) has effect as if proceedings for the offence had
been commenced against the defendant when the
investigation was started.

Restraint - 33,—(1) A Judge of the Supreme Court (hereinafter referred

orders. . .
to as the Judge) may make a restraint order upon an appli-
cation made without notice in Chambers by—

(a) the Director of Public Prosecutions; or

(b) the Agency.

(2) If any of the conditions set out in section 32(I) is
satisfied, the Judge may make an order prohibiting any
person from dealing with any realizable property held by a
specified person.

(3) A rtestraint order may provide that it applies to—

(a) all realizable property held by the specified person,
whether or mnot the property is described in the
order;

(b) realizable property transferred to the specified person
after the order is made.

(4) A restraint order may be made subject to
exceptions, which may—

(¢) provide for reasonable living expenses and reason-

able legal expenses, other than any legal expenses
that—

(i) relateto an offence which falls within sub-
section (5); and

(ii) are incurred by the defendant or by a recipient
of a tainted gift;

{The inclusion of this page is authorized by L.N. 128/2016)



PROCEEDS OF CRIME

(b) make provision for the purpose of enabling any
person to carry on any trade, business, profession or
occupation;

(¢) be made subject to conditions.
(5) The offences that fall within this subsection are—

(a) the offence mentioned in section 32(1)(a)(i), if
the condition mentioned in that subsection is
satisfied;

(b) the offence mentioned in section 32(a)(ii), if
the condition mentioned in that subsection is
satisfied;

(c) the offence concerned, if any of the conditions
mentioned in section 32(1)(@)(iii), (b) or (¢) is
satisfied.

(6) Where—
(a) the Judge makes a restraint order; and

(b) the applicant for the order applies to the Judge to
proceed under this subsection, whether as part of
the application for the restraint order or at any time
afterwards,

the Judge may make such order as the Judge believes is
appropriate for the purpose of ensuring that the restraint order is
effective, including in particular,’ any provisions which the
Judge considers appropriate for the preservation of the property
with respect to which the order is made.

(7) For the purposes of subsection (2), dealing with

property includes removing property from Jamaica.

(8) A copy of a restraint order shall be served on a

person . affected by the order in such manner as may be
prescribed by rules of court.

[The inclusion of this page is uthorized by L.N. 128/2016)
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?;fl‘ft‘f‘;%‘;‘f" 34.—(1) An application to vary or discharge a restraint order
arder. may be made to the Court by—

(a) the person who applied for the order; or

(b) any person affected by the order.

(2) Where an application is made under subsection (1),
the Court may vary or discharge the order:

Provided that if the condition that was satisfied under section
32(1) was that-—

(a) proceedings were started or an application was made,
the Court shall discharge the order on the conclusion
of the proceedings or the determination of the
application, as the case may be; or

(b) an investigation was started or an application was
to be made, the Court shall discharge the order if
within a reasonable time proceedings for the offence
are not started or the application is not commenced,
as the case may be.

gz‘p"':r‘t’;“‘i"g 34A.—(1) Where a restraint order is made in respect of
2672013 any deteriorating property, an application granted for the

8.3 purposes of section 34 may be made for—

(a) the variation of the restraint order to facilitate the
sale of the property; and

(b) the restraint order to apply to the proceeds of the
sale.

[The inclusion of this page is authorized by L.N. 128/2016]
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(2) Where the Court varies a restraint order pursuant
to subsection (1), the Court may issue directions as to—

(a) the manner in which, and terms and conditions on
which, the sale is to be conducted; and

(b) the manner in which the proceeds of the sale are
to be paid over and held while the restraint order is
in force, which may include provision for the
proceeds to be held by a specified person in trust
for the person entitled to the proceeds.

(3) In subsection (1), “deteriorating property” means
property relating to a matter that is—

(a) pending or before the Court; and

() in danger of diminishing in value prior to the matter
being resolved by the Court.

35.—(1) If the Judge decides not to grant an application
for a restraint order, the applicant may appeal to the Court
of Appeal against the decision.

(2) If an application is made to a court under section
33(6) (ancillary order to ensure effectiveness of restraint order)
or 34(1) (discharge or variation of order), the following persons
may appeal to the Court of Appeal against any decision of the
Court on the application—

(a) the person who applied for the order; and

(b) any person affected by the order.

54.01

Appeals.
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(3) On an appeal under subsection (1) or (2), the Court
of Appeal may—

(a) confirm the decision; or

(b) make such order as it considers appropriate.

Seizure.
P 36.—(1) If a restraint order is in force, an authorized officer

may seize any realizable property to which the order applies,
for the purpose of preventing the removal of the property from
Jamaica.

(2) Property seized under subsection (1) shall be dealt
with in accordance with the directions of the Judge that made
the order.

(3) In this Part, “authorized officer” means—

(a) aconstable;
(b) a customs officer;

(c) an officer of the Agency; or

(d) any other person so designated by the Minister by
order for the purposes of this Part.

:'v“;‘:’?:ge 37.—1) Evidence shall not be excluded in restraint
' proceedings on the ground that the evidence is hearsay
evidence.

(2) For the purposes of this section—

(a) restraint proceedings are proceedings—

{The inclusicn of this page is authorized by L.N. 128/2016)
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{i} for a restraint order;

(i1) for the discharge or variation of a restraint
oréer; or

(1ii) on an appeal under section 33;
(b) hearsay is a statement that is made otherwise than by

the person giving oral evidence in the proceedings and
is tendered as evidence of the matters stated.

(3) Sections 31E to 31G of the Evidence Act shall appiy
in relation to restraint proceedings as they apply in relation to
civil proceedings.

38.—(1) A copy of a restraint order that affects land in
Jamaica, shall be registered with the Registrar of the Supreme
Court and in the case of-—

(a) registcred land, shall be registered with the Registrar
of Titles who shall record the particulars of the order
in the Register Book of Titles; or

(b) unregistered land, shall be lodged in the Record Qffice
and published in at lcast one daily newspaper in
circulalion throughout Jamaica.

(2) A restraint order is of no effect with respect to land
unless the erder is registered under subsection (1).

(3) Where particulars of a restraint order are registered
as required by this scction, a person who subsequently deals
with the property concemed shall, for the purposes of section
39, be decmed to have notice of the order at the time of the
dealing.

(4) The registration of a restraint order under this
section shall be exempt from the payment of fees under the
Registration of Titles Act and stamp duty under the Stamp Duty
Act.

39.—(1) A person who knowinply contravencs a restraint
order by disposing of, dissipating, damaging, destroying, or
otherwise dealing with, property that is subject to the restraint
order commits an offence and s liable —

[The mdlusion of this page is sothorized by LN 112010 )
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{a) on conviction in 4 Resident Magistrate's Court—-

(i) in the case of an individual, to a fine of not
less than five hundred thousand dollars nor
maore than one million dollars or te 1mprison-
ment for a term not exceeding three years or
10 both such fin¢ and imprisonment; or

(it) in the case of a body corporate, to a finc of
not less than one million dotlars nor more
than two million dollars:

{£) on conviclion on indictment 1in a Circurt Court—

(i) in the case of an individual, to a fine or to
imprisenment for a term not exceeding seven

years or to both such finc and imprisenment;
or

(i1) in the case of & body cerporate, to such {ine
as the Court may impose.
(2} Where a restraint order is made against property
and—

(a) the property i1s disposed of or otherwise dealt with in
centravention of the restraint order; and

(b) thc disposition or dealing was not for sufficient
consideration or not in favour of a person who acted
in good faith and without notice,

the party who applied for the restraint order may apply to the
Judge for an order that the disposition or dealing be set aside.

(3) The Judge may, on an application made under
subsection (2}—

(a) set aside the disposition or dealing as from the day on
which the disposition or dealing took place; or

{6) set aside the disposition or dealing as from the day of
the order under this subscction and declare the
respective rights of any persons who acquired
interests in the property on or after the day on which
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the disposition took place. and before the day of the
order under this subsection.

40.—(1} Where a Judge makes a restraint order, except with
the leave of the Judge and subject to such tenms as the Judge
may impose—

{a) no charge may be levied aguinst any realizable
property to which the order applies;

(b} if the order applies to a tenancy of any premuises, no
landlord or other person to whom rent is payable may
exercise a right failing within suhsection (2).

(2) A night falls within this subsection if 1t is o right of
forfeiture by re-entry in relation ro the premises in respect of
any failure by the tenant to comply with any tenn or condition
of the tenancy.

(3} If a court in which proceedings are pending in respect
of any property is satisfied that a restraint order has been applied
for or made in respect of the property, the court may either stay
the proceedings or allow them to continue on any terms it thinks
fit.

(4) Before exercising any power conferred by subsection
(3). the court shall give an opportunity 1o be heard to—

(a) the applicant for the restraint order; und

(b) any receiver appointed under section 41 in respect of

the property.

Receivers

41.—(1) The Court shall make an order {or the appointment
of a receiver (hereinafter referrcd to as a Director’s receiver) in
respect of realizable property if—

(a) a court makes a pecuniary penalty order;

(b} the order is not satisfied and is not subjeet to appeal,
and

(¢) the enforcing authority applies to the Court foran
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order under this section.

{2) The receiver appointed under subsection (1) shali be
a person nominated by the Director for that purpose and named
in (he order.

(3) A person nommated to be the Director’s receiver
under this section may be—

(@) @ member of the staff of the Agency; or

(h) a person providing services under arrangements made
by the Director.

42.—(1) Where the Court mukes an order for the appoint-
ment of a Director’s recerver under section 41, the Court may
act under this section on the application of the Director.,

(2) The Court may by order confer on the Directar’s
recciver, in reiation to realizable propenty, the powers to—

(a) 1ake possession of the property;

(b) manage or olherwise deal with the property;

(¢) reulize the property, in such manner as the Court may
specily:

(d) start, carry on or defend any iegal proceedings n
respect ol the property.

(3) If the Court appoints a Director’s receiver, the Court
may act under this section on the application of the Director,

(4) The Court may by order confor on the Directar’s
receiver, in relation to any realizable property to which the
pecuniary penalty order applies, pawer 10—

(a) rake possession of the property;
(b) munage or otherwise deal with the property; and

(c) start, carry on or defend any legal proceedings in
respect of the property.

(5) The Court muy by order confer on the Director’s
receiver the power to enter any premises described in the order
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and to do any of the following—
(a) search for or inspeet anything authorised by the Court;

(6) make or obtain a copy, photograph or other record of
anything so authr.ised;

{¢) remove aaything that the Director’'s receiver is
requircd or authorised to take possession of in
pursuance of an order of the Court.

(&) The Court may by order authorise the Director’s
receiver to do any of the following for the purpose of the
exercise of his functions—

(2) hold property:
(b) enter into contracts;

() sue and be sued;
{d) employ apents;

{e) execule powers of atlorney, deeds or other instru-
ments;

{f) take such other steps as the Court thinks appropriate.

(7) The Court may order any person who has possession
of realizable property to which the pecuniary penalty order
applies to give possession ol that property to the Director’s
recelver,

(8) The Courl may order any person who has possession
of realizable property to give possession of the property to the
Director’s receiver.

(9) The Court may—

(a) order a person holding an interest in realizable
property to make to the receiver such payment as the
Court specifies in respect of a beneficial interest held
by the defendant or the recipient of a tainled gift;
and

{b) on such payment being made, by order transfer, grant
or extinguish any interest in the property.

[The inclusion of thin page W wuthonzed by LN, 172010 ]
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(10)  Subsections (2), (8) and (9) shall not apply to
property tar the time being subject to pecuniary penalty ordes
under any other law,

(11) The Court shall not—

{a) confer the power mentioned in subsection (2)(b) or (¢)
in respect of property; or
(b) exercise the power conferred on it by subsection (9) in
respect of property,
unless the Court gives persons holding interests in the property a
reasonablc opportunity to make representations te the Court.

(12} The Court may order that a power conferred by an
order under this scclion is subject to such conditions and
exceptions as it specifies,

(13) For the purposes of this section, managing or other-
wise dealing with property includes

(@) selling the property or any part of, or mlerest in, the
property;

{b) carrying on or arranging (or another person to carry
on, any trade or business the assets ol which arc part
of the pruperty;

(c) incurring capital cxpenditure in respect of the pro-

perty.
gr“:"l:ﬁ‘:‘;‘” 43.—(1) This section applies to sums that are in the hands of
AUns by . .
Directar’s the Director’s receiver and are -

receiver.

(a} the procceds of the realization of property under
section 42; or
(b) sums in which the defendant holds an interest, other
than sums mentioned in paragraph (@);
(2) The sums shall he applied in the following order of
priority—
(@) first, in payment of such remuneration and expenses as
" are payable under section 135 (remuncration and
expenses of insolvency practitioner);

{#) second, in making any payments directed by the
Court; and
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(¢) third, on the defendant’s behalf towards satisfaction of
the pecuniary penalty order, by being paid to the
Agency account of the amount payable under such
order.

(3) If the amount payable under the pecuntary penalty
order has been fully paid and any sums remain in the Director’s
receiver’s hands, those sums shall be distributed—

(a) among such persons who held, or hold, interests in the
property concerned; and

() in such manner and proportion as the Court directs.

(4) Before making a direction under subsection (3), the
Court shall give the persons referred to in subsection (3)(a) a
reasonable opportunity to make representations to the Court.

(5) For the purposes of subsection (3), the property
concerned is—

(a) the property represented by the proceeds mentioned
in subsection (1)(a);

(b) the sums mentioned in subsection (1)(5).

44.—(1) This section applies 1f the Agency receives sums on
account of the amount payable under a pecuniary penalty order
(whether the sums are received under section 42 or 43 or other-
wise).

(2) If the Agpgency’s receipt of the sums reduces the
amount payable under the order, but the Agency shall apply the
sums received as follows—

(a) if the Agency received the sums under section 43,
first, in the payment of the remuneration and expenses
payable under section 135 (remuneration and expenses
of insolvency practitioner), if not already paid under
section 43,

(b) if a direction was made under section 14(5) for an
amount of compensation to be paid out of sums
recovered under the pecuniary penalty order, second

[The inclusion of this page is authorized by L.N. 112010
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in payment of that amount; and

(¢) pavment into an interest-bearing account held by tbe
Agency on behalf of the Government of Jamaica,

{3) The sums paid into the account referred to in sub-
section (2)}{¢) shall be administered by the Agency for the
benefit of Jamaica’s criminal justice system, in accordance with
regutations made under this Act,

45.—(1) Where—

{g) a Court makes an order under section 42 appointing a
Director’s receiver; and

{#) the order applics to a tenancy of any premises,

except with the leave of the Court and subject to such terms as
the Court may impose, no landlord or other person ta whom rent
is payable may exercise a right falling within subsection (2).

(2) A night talls within this subsection if it is a right of
torfeiture by re-entry in relation to the premises in respect of
any failure by the tenant to comply with any term or condition
of the tenancy.

(3) If a court in whicb proceedings arc pending in
respect of any property is satisfied that an order under section 41
appointing a Director’s receiver in respect of the property has
been applied for or made in respect of the properly, the court
may either stay the proceedings or allow them to continue on
such terms as it thinks fit.

{4) Before exercising any power conferred by sub-
section (3), the court shall give an opportunity to be heard to—

(a) the Director; and

() the Director’s receiver (if the order under section 41
has been made).

46. If a Director’s receiver—

(a) takes action in relation to property which is not
realizable property,
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{b) would be entitled to take the action if it were realiz-
able property; and

{c) believes on reasonable grounds that he is entitled to
take the action,

the receiver shall not be liable to any person in respect of any
loss or damage resulting from the action, except so far as the
loss or damage is caused by the receiver’s negligence.

47.—(1) A receiver appointed under section 41 may apply to
the Court for an order giving directions as to the exercise of the
receiver’s powers.

(2) The Court may, on the application of the following
persons, make such order as the Court thinks appropriate—

{z) any person affected by action taken by the receiver;

(b} any person who may be affected by action which the
recetver proposes to take.

48.—(1) The following persons may apply to the Court to
vary or discharge an order made under section 41 or 42—

(@) the Director;

(#) the Director’s receiver,

(¢) the Director of Public Prosecutions; or
(d) any peison affected by the order.

(2) Subject to subsection (3), on an application under
subsection (1), the Court may vary or discharge the order.

(3) If the condition that was satisfied under section 32
for the making of the order was that—

(@) proceedings were started or an application was made,
the Court shall discharge the order on the conclusion
of the proceedings or of the application, as the case
may be;

() an application was to be made, the Court shall
discharge the order if the application is not made
within a reasonable time; or
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(c) an investigation was started, the Court shall discharge
the order tf proceedings for the offence are not started
within a reasonable time.

49.—(1) Where a Court refuses an application for an order
under section 4] or 42, the person who made the application
may appeal to the Court of Appeal against the decision.

(2) Where a Court makes an order under section 41 or
42, the following persons may appeal to the Court of Appeal in
respect of the decision—

(¢) the person who applied for the order; and
(h) any person altfected by the order.

(3) Where a Court refuses an application for an order
under section 47 {applicatien lor directions or by person
aftected by action taken or proposed to be taken by receiver),
the person who applied for the order may appeal to the Court of
Appeal against the refusal.

(4) Wherc the Court makes an order under section 47,
the following persons may appeal to the Court of Appeal in
respect of the order—

(@) the person who applied for the order;
(6) any person affected by the ocder; or
(c) the Direclor's receiver.

(5) The following pcrsons may appeal to the Court of
Appeal against the decision of the Court on an application under
section 48 (discharge or variation of order concerning
receiver)—

(a) the Director of Public Prosecuttons;

(&) the Director;

(¢) the Director’s receiver,

(d) any person affected by the Court’s decision.

(6) On an appeal under this section, the Court of Appeal
may—
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(a) confirm the decision; or

(b) make such order as it considers appropriate.

General pruvisions as to the exercise of powers under
Parts I and 11!
50.-—(1) This section applics to money that— Senzed

money
(a) is held by a person in an account maintained by that
person with a financial institution;

{b) has been seized by a constable by virtue of a power of
seizure exercised by the constable under any law and
is held, on behalt of the Government of Jamaica, in an
account maintained by the constabulary force with a
financial institution; or

(¢} has been seized by a customs officer by wvirtue of
a power of seizure exercised by the offiecr under any
law and is held, on behalf of the Government of
Jamaica, in an account maintained by the Com-
missioner of Customs with a [inancial institution.

(2) A Resident Magistrate’s Court may act in accordance
with subsection (3) if—

(@) a restraint order has effeet in relation to money 10
which this section applies;
(b) a forfeiture order or a pecuniary penalty order is made
apainst—
(i) the person by whom the money is held, in
any case falling within subsection (1){(a); or
(ii) the person from whom the money is scized,

in any case falling within subsection (1)(b)
or(c); and

(c) in the case of a pecuniary penalty order, any period
allowed under section 12 for payment of the amount
ordered to be paid under the order has ended.

(3) Subject to subsection (4), a Resident Magistrate’s

[The Inclustion of this page is suthorized by LN, V3/2000 |



66

Sentencing
powers of
coun end
Director's
rrcetyer

PROCEEDS OF CRIME

Court may order the financial institution 10 pay the monev to the
Agency on account of the amount payable under the forfeiture
order or pecuniary penalty order, within such period as shall be
specified in the order.

(4) Subsection (3) shall not apply to any money which
the Resident Magistrate’s Court is satisfied is required for the
purpose of evidence of an offence in any proceedings under Part
1T or H11.

{5) A fhnancial institutien that fails to comply with an
order under subsection (3) commits an offence and is liable to a
fine of not less than two hundred and fifty thousand dollars nor
more than one million dollars for each day that the voffence
continues.

(6) Subject to aftirmative resolution, the Minister may
by order published in the (Gazette amend the amount specified in
subsection (5).

§1.—(1) This section applies to—
{a) the powers conferred on a court by sections—

(1} 33 to 38, 40 to 45 (restraint orders and appoint-
ment of Director’s receiver); and

(i) 47 to 50 (directions, discharge or varialion of
orders, appeals and seized money);

() the powers of a Director’s receiver.
(2) Subject Lo subsection (3), the powers—
() shall be exercised with a view to—

(1) the value for the time being of rcalizable property
being preserved or, in the case of a pecuniary
penalty order, realized, for satisfying any forfeiture
or pecuniary penalty order, as the case may be, that
has been or may be made against the defendant; or

(i) securing that there is no diminution in the value of
realizable properly, in a case where a forfeiture
order or pecuniary penalty order has not been
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made;

(b) shall be exercised without taking account of any
obligation of the defendant or a recipient of a tainted
gift, if the obligation conflicts with the object of
satisfying any forfeiture order or pecuniary penalty
order that has been made or may be made against the
defendant;

(c) may be exercised in respect of a debt owed by the
Crown.

(3) Subsection (2) has effect subject to the following
ules—

(a) the powers must be exercised with a view to allowing
a person other than the defendant or a recipient of a
tainted’ gift to retain or recover the value of any
interest held by him;

¢b) in the case of realizable property held by a recipient of
a tainted gift, the powers must be exercised with a
view to realizing no more than the value for the time
being of the gift;

(¢) in a case where a forfeiture order or pecuniary penalty
order has not been made against the defendant,
property must not be sold if the Court so orders under
subsection (4).

(4) If on an application by the defendant, or by the
recipient of a tainted gift, the Court decides that property cannot
be replaced, the Court may order that the property must not be

sold.
(5) An order under subsection (4) may be revoked or
varied.
52.—(1) A Resident Magistrate’s Court or the Resident 50']'1'8'::;1::“
Magistrate’s Division of the Gun Court, as the case may be shall ;dagisnm-s
act in accordance with subsection (2) if Count.

26/2013
S. 4.

(a) adefendant is convicted of an offence by that court;
and
(b) the Director of Public Prosecutions or the Agency asks

{The inclusion of this page is authorized by L.N. 128/2016"
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the Court to commit the defendant to the Supreme
Court with a view to a forfeiture order or pecuniary
penalty order being considered under section 5.

(2) The Resident Magistrate shall commit the defendant
to the Supreme Court for the hearing of the application under
section 5.

(3) If a committal is made under subsection (2), section
5 shall apply accordingly.

(4) A committal under this section may be in custody or
on bail.

53. Where a defendant is committed to the Supreme Court
under section 52, nothing in that section shall affect the powers
of the Resident-Magistrate to deal with the defendant in respect
of any offence for which the defendant is convicted before the
Resident Magistrate.

54.— (1) Requests for assistance sent to or received from an
overseas authority in relation to any matter under this Act other
than a matter under Part IV, shall be dealt with in accordance
with the provisions of the Mutual Assistance (Criminal Matters)
Act.

(2) A person who, by virtue of his functions under this
Act, receives any request referred to in subsection (1) shall
ensure that the request is conveyed to the Central Authority as
defined by the Mutual Assistance (Criminal Matters) Act.

(3) Subject to the provisions of this Act, the Agency
may, with the approval of the Minister, enter into a contract,
memorandum of understanding or other agreement or arrange-
ment with a Ministry or Department of Government, executive
agency, Government company, overseas authority, or any other
person or body, whether inside or outside of Jamaica, regarding
the exchange of information, or the provision of assistance,
relevant to any investigation or proceeding under Part IV.

(4) Subject to the provisions of this Act, the Minister
may enter into any agreement or arrangement in writing with—

(a) the government of a foreign State;
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(6) anintemational organization;

(¢} an overseas authority or any association of overscas
authorities; or

(d) any other overseas entity,

regarding the exchange, between the agency, any institution or
agency of an entity referred to in paragraph (a), (#). (¢) or (d) of
inforation, or the provision of assistance, relevanl to any
investigation or proceeding under Part [V,

PART IV. Civil Recovery of the Proceeds.
etc. of Unlawful Conduci

§5.—(1) In this Part—

“associated property” or “property associated with
recoverable property” means property of any of the
following descriptions, which is not itselt the
recoverable property—

(a) any interest in the rccoverable property:

{b) any other intcrest in thc property in which
the rccoverable property subsists;

(c) if the recoverable property is a tenancy in
common, the tenancy of the other tenant;

(dy if the recoverable property is part of a
larger property but not a separate part, the
remainder of that property:

Provided that no property shail be treated as associated with
recoverable property consisting of rights under a pension
scheme within the meaning of sechions 64 o 66;

*authorized officer” means a constable, a customs officer
or any other person designated as such by the Minister
by order for the purposes of this Act;

“cash” mcans the following items found at any place in
Jamaica-—
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{a) noles and coins in any currency,
{h) postal orders;

{¢y cheques of any kind, including traveller’s
cheques;

{d) bankers’ drafls;
{e) bearer bonds and bearer shares;

(/) monetary instruments of any kind design-
nated by the Minister by order as falling
within this paragraph;

“dealing” with property includes disposing of, taking
possession of, or removing, property from Jamaica;

“inlerest”, in relation to—

(a) land, mecans any legal estate and any
equitable 1nterest or power;

(A) property other than land, includes any right,
including a right to possession;

"rinimurn armount”™ means one hundred thousand dollars
or such olher amuunt us may be specified by the
Minister by order published in the Gazette for the
purposcs ol this Part;

“part”, in relation to properly, includes a portion;

“property obtained through unlawiul conduct™ is property
obtained directly or indircetly by or in return for or in
connection with unlawful conduct, and for the
purpose ol deciding whether any person obtains
property through unlawful conduct—

(a) it is immaterial whether or not any money,
goods or services were provided in order 1o
put the person in a position to carry out the
conduct;

{b) tt1s not necessary to show the particulars of
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the conduct:

“recovery property’” zhall be construed in accordance with
sections 84 o 89;

“respondent” means—

{@) where proccedings are brought by the
enforcing authority by virtue of any of the
provisions of sections 57 to 71, the person
against whom the proceedings are brought;

(h) where no such proceedings have been
brought but the enforcing authority has
applied for an interim receiving order, the
person against whom the enforcing
authority  intends to  bring  such
proceedings;

“unlawful conduct™ means—

() conduct that occurs in, and is unlawful
under the criminal law of, Jamaica; or

(b) conduct that——

(1) occurs in a country outside of
Jamaica and is unlawful under the
criminal law of that country; and

(ii) if it occurred in Jamaica would be
unlawful under the criminal law of
Jamaica,

(2) For the purposes of this Part—
(a) references to a person disposing of his property

include a reference to his disposing of, or granting an
interest in, the property;

(b) references to the property disposed of are to any
property obtained on the disposal;

(c) a person who makes a payment to another shall be
treated as making a disposal of his property to the
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other, whatever form the payment takes;

{(d) property that passes from a person under a will or
intestacy or by operation of law, shall be treated as
disposed of by that person;

(e} a person shall only be treated as having obtained
property for valuable consideration, in a case where
that person gave unexecuted consideration, if the
consideration has become executed consideration;

(H any reference to a person’s property, whether
expressed as a reference to the property held by the
person or otherwise, shall be read as follows—

(1) in relation to land, it is a reference to any
interest held by the person in the land;

(i) in relation to property other than land, it is a
reference to the property, if it belongs to
him, or to any other interest held by the
person in the property;

(g) references to proving any matter or satisfying any
Judge or court of any matter shall be construed as
references to proof or satisfaction, as the case may
require, on the balance of probabilities.

(3) For the purpose of deciding whether or not property
was recoverable at any time, including any time before the
appointed day, it shall be deemed that this Part was in force at
that and any other relevant time.

g;:’p‘;':é o 56.—(1) This Part has effect for the purposes of—
this Par. (a) enabling the enforcing authority to recover, in civil

proceedings before the Court, property which is, or
represents, property obtained through unlawful
canduct;

(b) enabling cash which is, or represents, property
obtained through unlawful conduct or which is
intended to be used in unlawful conduct, to be
forfeited in civil proceedings before a Resident

[The inclusion of this page is authorized by L.N. 1112014 ]



PROCEFEDS OF CRIMF

Magistrate's Court.

(2) The powers conferred by this Part are exercisable in
relation to any properly (including cash), whether or not any
proceedings have bcen brought for an olfence in connection
with the property,

(3) The Court mentioned in subscction (1){er} or {#) shall
decide on a balance of probabilitics whether it is proved that—

(a) any matters alleged 1o constitute unlaw ful conduct
have occurred; or

(b) any person intended 10 use any cash i unlawiul
conduct.

Civil Recovery in the Supreme Court

57. The enforcing authorilty may (ake proceedings in the
Court against any person who the enforcing authority believes
holds recoverable property.

58.—(1) If in proceedings under this Part the Court is
satisfied that any property is recoverable, the Court shall make
an order under this scction (hereinafter called a recovery
order).

(2) Suhject to subsection (8), the recovery order shall
vest the recoverable property in the Agency.

(3) If each of the conditions in subsection (4) 1s met, the
Court shall not make in a recovery order any prevision in
respect of recoverable property unless it is just and equitable to
do so.

(4) The conditions referred to in subsection (3) arc
that—

(a) the respondent obtained the recoverable property in
good f{aith;

(&) the respondent took steps after obtaining the property,
which he would not have taken if he had not obtained
it, or he took steps beforc obtaining the property.
which he would not have taken if he had not believed
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he was going 10 abtain it;

(¢) when the respondent took the steps mentioned in
paragraph (b), he had no notice that the property was
recoverable; und

(d) if a recovery order were made in respect of the
property, the order would, by reason of the steps
mention in paragraph (b), be detrimental to the
respoendent.

(5) In deciding whether it is just and equitable to make
provision in respect of recoverable property in a recovery order
where the conditions in subsection (4) are met, the Court shall
have regard 10—

(@) the degree of detriment that would be suffered by the
respondent if the provision were made;

{h) the enforcing authority’s interest in receiving the
realizcd proceeds of the recoverable property.

(6} A recovery order may sever any property.

(7) The provisions of this section are subject to sections
61 to 66 and any consent order made, or limit on recovery
imposed by, regulations made under this Act.

(8) Where property which is the subject of a recovery
order includes real property—

(a) the order shall vest that real property in the Crown,
and

(5) the prowvisions of section 9(3) to (S) shall apply, with
the necessary modifications, to that real property, so
however that the directions given pursuant to section
9(4) shall provide for the realized proceeds to be paid
over to the Agency.

(9) Where the enforcing authority is entitled to take
proceedings for a recovery order before a Court, the enforcing
authority may apply for an interim receiving order in such
manner and in such circumstances as may be prescnbed.
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59.—(!) The functions of the Agency in giving cflect to a
recavery order are—

{a) to secure the detention, custody or preservation of any
property vested in it by the recovery order;

(b} in the case of property other than money, to realise the
value of the property for the benefit of the Agency,
and

(c) to perform any other functions conferred on it by
virtue of this Part.

(2) The Agency shall realize the value of property vested
in it by the recovery order, so far as practicable, in the
munner best calculated to maximize the amount payable to
the Agency.

(3) The Agency has the powers mentioned in the Third
Schedule.

(4) References in this Parl to a recovery order include a
consent order under regulations made under this Act and
references to property vested in the Agency or the Crown, as
the case may require, by a recovery order include property
vested in the Agency or the Crown in pursuance of such a
consent order.

60.—(1) A recovery order shall have effect in relation to any
property notwithstanding any provision (of whatever nature)
that would otherwise prevent, penalize or restrict the vesting of
the property.

~ (2) A right or pre-emption, return or other similar right
shall not operate or become exercisable as a result of the vesting
of any property under a recovery order.

(3) Where property 1s vested under a recovery order, any
right referred to in subsection (2) shall have eftect as if—

(@} the person in whom the property is vested were the
same person in law as the person who held the
property, and
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(&) no teansfer ol the propzrty had taken place.
{(4) Forthe purposes of this section—

(@) anght of return means any right under a provision for
the return of property in specified circumstances;

(&) relerences Lo rights in subsections (2) and (3) do not
include any rights in respect of which the recovery
arder was made.

(5) This section applies in relation to the creation of
interests, or the doing of any other thing, by a recovery order as
it applics in relation to the vesting of property.

j;f;‘::‘l‘:l” 61.—(1) Sections 62 and 63 shall apply if the Courl makes a
propesty. recovery order in respect of any rccoverable property in a case

falling within subsection (2) or (3).
(2} A case falls within this suhsection if—

{(a) the property to which the praceedings relate includes
property that is associated with the recoverable
property and 13 specified or described in the claum
form; and

(&) il the associated property i1s not the respondent’s
property, the claim form or application has buen

served on the person who owns the property or the
Court has dispensed with service.

(3) A case falls within this subsection if—
{a) the recoverable property belongs 10 joint tenants; and
(b) one of the joint tenants is an excepted joint owner.

{4) For the purpeses of this Part—
{a) an excepted joint owner is a person who abtained the

property in circumstances in which it would not be
recoverable against him; and

(b) references to Lhe excepted joint owner’s share of the
recovcrable property are references to so much of the
recoverable property as would have been his if the

| The inclusion of this pape 1s authorized by LN 112000 {
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foint tenancy had been severed.
62.—(1) Where—

(a) this secton applies;
(b) the Agency aer.es; and

(c) the person who holds the associated property or who
15 the excepted joint owner agrees,

the recoveiy order may, instcad of vesting the recoverable
properly in the Agency or the Crown, as the case may require,
order the person whose agreement is cbtained under paragraph
(c} to make a payment to the Agency in accordance with
subsection (2).

(2) The amount of the payment shall be the amount that
the Agency and the person agree represents—

(@) 1in a case falling within section 61(2), the value of the
recoverable property:

{b} in a case falling within section 61(3), the value of the
recoverable property less the value of the excepted
joint owner’s share,

Provided that if—

(@) an inlenim receiving order or interim administration
order applied at any time to the assoctated property or
joint lenancy; and

{b) the Agency agrees that the person has suffered loss as
a result of that order,

the amount of the payment may be reduced by an amount that
the Agency and the person agree is reasonable, having regard to
that loss and to any other relevant circumstances.

(3) If there is more than one such associated property or
excepted joint owner—

(a) the total amount to he paid to the Agency; and

{b) the part of such amount that is to be provided by
each person who holds any such associated property
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or who ts an excepted joint owner,

shall be agreed between both (or all) of them and the Agency.

(4) A recovery order that makes any requirement under
subsection (1)}—

{a) may, so far as is required for giving effect to the
agreement, include provision tor vesting, creating or
extinguishing any interest in property;

(b) shall make provision for any recoverable propeny to
cease to be recoverable,

63.—(1) Where this section applies, the Court may make the
provisions referred to in subsection (2) in a recovery order, if—

(@) there is no agreement under section 62 and
(&) the Court thinks it just and equitable to do so.
(2) The provisions are—

(@) tor the associated property to vest in the Apency or the
Crown, as the case may require, or for the excepted
joint owner’s interest to be extinguished; or

() in the case of an excepted jeint owner, for the
severance of his interest.

(3) A recovery order containing any provision by virtue
of subsection (2)(a) may also provide for either or both of the
{ollowing matters—

{a) for the Agency to pay an amount to the person who
helds the associated property or who is an excepted
jaint owner; or

(h) for the creation of interests in favour of that person, or
the imposition of liabilitics or conditions in relation to
the property vested in the Agency.

(4) In making any provisions in a recovery order by
virtue of subsection (2) or (3), the Court shall have repard to—

(a) the rights of any person who holds the associated

[The inclusion of thiy page i3 asdhevized by LN, 112010 |



PROCELEDS OF CRIME

property or who s an excepled joint owner and the
value to him of that property or, as the case may
require, of lus share, including any valuc which
cannot be assessed in terms of money;

(b) the Apency’s interest in receiving the realized
proceeds of the rccoverable property.

(5) Whcre—

(¢) an interim reeeiving order applied at any time lo
assoclated property or a joint Llenancy; and

(b) the Coun is satisfied that the person who holds the
associaled property or who is an excepted joint owncr
has suffered loss as a result of that order,

a recovery order making any provision by virtue of
subsection(2) or (3) may require the Agency to pay compen-
sation to that person.

(6) The amount of compensaticn to be paid under
subscction (S) is the amount that the Court thinks reasonable,
having regard to the person’s loss and to any other relevant
circumstances,

64.—(1) This section applies to recoverablc property
consisting ol rights under a pension scheme.

(2) Subject to any consent order made under regulations
prescribed pursuant to this Act, a recovery order in respect of
the property shall, instead of vesting the property in the
Agency, require the trustecs or managers of the pension
scheme—

{(g) to pay to the Agency within a prescribed period, the
amount dctecrmined by the tr  es or managers of the
pension scheme to be the value of the rights; and

(b) to pive effect to any other provision made, by virtue of
this section or section 65 or 66, in respect of the
scheme.

(3) A recovery order made by virtue of subsection (2)—

{a) shall override the provisions of the pension scheme to
the cxtent that they conflict with the provisions of the
order; and

|¥he nctusion of thiv page o autharized by LN, 1871010
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(6) may provide for tne recovery by the trustees or
managers of the scheme, whether by deduction from
any amount which they are required to pay to the
Agency or otherwise, of costs incurred by them in—

(1) complying with the recovery order; or

{ii) providing information, before the order wus
made, to the Agency, interim receiver or
interim administrator,

(4) No provision in any other law or in any pension
scheme, which prevents or restricts the assignment of any
pensicn shall apply to a Court making a recovery order by virtue
of suhsection (2).

fé}ﬂif.iif."flf‘r' 65.—(1} A recovery order made by virlue of section 64(2)
)ininhtres shall require the trustees or managers of the pension scheme—
under pension . . .

seligmes (a) to make such reduction in the liabilities of the schcme

as they think necessary in consequence of the
payment made in pursuance of that subsection; and

(6} to provide for the habilities of the pension scheme
relating to the respondent’s recoverable property in
respecl of which an order under section 64(2) is
made.

(2) So far as the trustees or managers of a pension
scheme are required to act under subsection (1), their powers
include the power to reduce the amount of—

(a) any benefit or future benefit to which the respondent is
or may be entitled under the scheme;

(b) any future benefit to which any other person may
be entitled under the scheme in respect of that

property.

f“PP'C"'°"' 66.—(1) The Minister responsible for the management of
ary provisions . i . .

m?g?pcct of pension schemes may make regulations regarding the exercise
pension by the trustees or managers of a pension scheme of their powers

1 . > -
sehenes under sections 64 and 65.
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(2) Without prejudice to the generality of subsection (i),
regulations made under this section may include provision for
the calculation and venfication of the value at any time of rights
or liabilities

(3) The power conferred by suhsection (2) includes
power to provide for any values to be culculated or verified

(@) in a manner that, in the particular case, is approved hy
a prescribed person; or

(6) in accordance with guidance from time to time
prepared by a prescribed person.

67.—{1) This section applies to—

(@) sums that represent the realized proceeds of property
which was vested in the Agency by a recovery order
or which the Apgency obtained mn pursuance of u
recovery order;

(b) sums wvested in thc Agency by a recovery order or
obtained by the Agency in pursuance of a recovery
order.

(2) The Agency shall make out of the sums—

{a) frst, any payment required to be mude by it by virtue
of section 63;

{b) sccond, any payment of remuneration or expenses that
are payable by virtue of section 13S (remuneration
and cxpenses of insolvency practitioner),

and any sum that remains shall be paid to the Agency.

68.—(1) In proceedings for a recovery order, a person
{hereinafter in this section referred to as the applicant) who
clatms that any property alleged 10 be recoverable property, or
any parl of that property, belongs to him may apply for a
declaration under this section,

(2) If the applicant appears to the Court to meel the
conditions menticned in subsection (3), the Court may make a
declaration {o that cffect.

(3) The eonditions are that—

(a) the applicant was deprived of the property he claims,
or of property which it represents, by unlawful
conduct;

[The inclusion of this page is suthoriced By LB (12010 |
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(£) the property he was deprived of was not recoverable
property immediately before he was deprived of it
and

{c) the property he claims belongs to Lim.

(41 Property to which 2 declaration under this section
applics is not recoverable property.

{3} Where o declarution 1s made under subsection (23,
the Court may miuke an order for the restitution of the property
to the applicant with such ancillary directions us are necessary to
secure such restitution, including, where the property s subject
to the Reglstrution of Titles Act, provision directing the
Registrar to register the title of the applicant

Eampensen 09, (1) I i the case of uny property to which an interim
receiving order has at any time applied, the Court does not in the
course ot the proceedings decide that the property is recover-
able property or associated property, the person whe owns
property they may make an applicution to the Court for
compensation

{2) Subsection (1) does not apply i the Court—

() has made « declaration in respect of the property by
virlue of section 68 or

{6} makes a consent urder.

(3) If the Court has made a decision by reason of which
no recovery order could be made in respect of the property, the
application for compensation shall be made within the period of
three menths beginning with—

(@) the date of the decision;

(h) 1fany application is made for lcave to appeal, the date
on which the application is withdrawn or refused; or

(c) if the application is granted, the date on which any
procecdings on appeal are tinally conciuded.

(4y If the proceedings in respect of the property have

{dhe anclunan of this page i authorized Ly LN TTRM
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been discontinued, the application for compensation shall be
made within the period of three months after the date of the
discontinuance.

(5) If the Court is satisfied that the applicant has
suffered a loss as a result of the interim receiving order, the
Court may require the Agency to pay compensation to the
applicant.

(6) If, but for section 60(2), any right mentioned therein
(right of pre-emption or return) would have operated in favour
of, or become exercisable by, any person, that person may make
an application to the Court for compensation.

(7) An application under subsection (6) shall be made
within the period of three months beginning with the vesting
referred to in section 60(2).

(8) If the Court is satisfied that, in consequence of the
operation of section 60, the right in question cannot
subsequently operate in favour of the applicant or, as the case
may be, become exercisable by him, the Court may require
the Agency to pay compensation to the applicant.

(9) The amount of compensation to be paid under this
section is the amount the Court thinks reasonable, having regard
to the loss suffered and any other relevant circumstances.

70.—(1) At any time when an order referred to in subsection
(2) is in force, the Agency shall not start proceedings for a
recovery order unless the Agency reasonably believes that the
aggregate value of the recoverable property that the Agency
wishes to be subject to a recovery order is not less than two
hundred and fifty thousand dollars.

(2) The Minister may, subject to affirmative resolution,
make an order amending the amount specified in subsection
(1.

(3) If the Agency applies for an interim receiving order
before starting the proceedings, subsection (1) applies to the
application instead of to the start of the proceedings.

(4) This section does not affect the continuation
of
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proceedings which have been properly started for a recovery
order, or the making or continuing effect of an interim receiving
order that has been properly applied for.

71.—(1) The time limits established by the Limitation of
Actions Act shall not apply to any proceedings under any of the
foregoing provisions of this Part.

(2) Proceedings under any of the foregoing provisions of
this Part shall not be brought after the exptration of the period
of twenty years from the date on which the Agency’s cause of
action accrued.

(3) For the purposes of this section—
(@) proceedings are brought when—
(1) aclaim form is issued; or

(i) an application is made for an interim
receiving order,

whichever first occurs;

(b) the Agency’s cause of action accrues in respect of
recoverable property—

(i) in the case of proceedings for a recovery
order in respect of property obtained through
unlawful conduct, when the property is so
obtained;

(ii) in the case of proceedings for a recovery
order in respect of any other recoverable
property, when the property obtained through
unlawful conduct which it represents is so
obtained.

(4) Subsection (5) shall apply if—

(a) a person would, but for the provisions of the
Limitation of Actions Act, have a cause of action in
respect of the conversion of a chattel; and

(b) proceedings are started under any of the foregoing

[The inclusion of this page is suthorized by L.N. 128/2016] .
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provisions of this Part for a recovery order in respect
of the chattel.

(5) The Limitation of Actions Act shall not prevent—

(a) the person referred to in subsection (4) from asserting
on an application under section 80 (appeal against
forfeiture) that the property belongs to him; or

(b) the Court from making a declaration in that person’s
favour under section 68 (exemption for victims of
theft, etc.).

(6) If the Court makes a declaration referred to in
subsection (5)(d), the person’s title to the chattel is to be treated
as not having been extinguished by the Limitation of Actions
Act.

Recovery of Cash in Summary Proceedings

72.—(1) Subject to section 73, if an authorized officer who is
lawfully on any premises has reasonable grounds for suspecting
that there is on the premises cash—

a) which is recoverable property or is intended by any
prop
person for use in unlawful conduct; and

(b) the amount of which is not less than the minimum
amount,

the authorized officer may search for the cash on those
premises.

(2) An authorized officer may exercise the powers set
out in subsection (3) if the officer has reasonable grounds for
suspecting that a person is carrying cash—

(a) which is recoverable property or is intended by any
person for use in unlawful conduct; and

(b) the amount of which is not less than the minimum
amount.
(3) The authorized officer may, so far as he thinks
necessary or expedient, require the person suspected of carrying
the cash—

(a) to permit a search of any article found in that person’s

[The inclusion of this page is authorized by L.N. 11/2010 ]
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possession, or

(b) to permit a search of his person.

(4) An authorized officer exercising powers by virtue of
subsection (3)(b) may detain the person so long as is necessary
for the exercise of those powers.

(5) The powers conferred by this section are exercisable

only so far as is reasonably required for the purpose of finding
cash.

Prior approval.

73.—(1) For the purposes of this section—

{(a) the appropriate approval means a search warrant
issued by a Justice of the Peace or, if that is not
practicable in any case, the approval of a senior
officer;

(b) ““asenior officer” means—

(i) in relation to the exercise of the power by a
customs officer, a customs officer of a rank
designated by the Commissioner of Customs
as equivalent to that of a senior police
officer;

(ii) in relation to the exercise of the power by a
constable, a senior police officer;

(iii) in relation to the exercise of the power by a
any other authorized officer, the Director or
a senior officer of the Agency;

(c) “a senior police officer” means a member of the
Constabulary Force of at least the rank of inspector.

(2) The powers conferred by section 72(1) may be
exercised only with the appropriate approval as specified in
subsection (1), but an authorized officer who, pursuant to that
subsection, exercises the powers without obtaining a search
warrant shall give a written account to the senior officer in
accordance with subsection (3), in any case where—

(a) no cash is seized by virtue of section 75; or
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(b) it was not practical to obtain a search warrant.
(3) The account shall give particulars of the circum-
stances that led the authorized officer to believe that—
(a) the powers were exercisable; and
(b) it was not practicable to obtain a search warrant.

74.—(1) The Minister shall— Code of

practice.
A{a) establish a code of practice in connection with the
exercise by authorized officers of the powers
conferred by section 72; and
(b) lay the code before the Houses of Parliament.

(2) The code is admissible in evidence in criminal or
civil proceedings and shall be taken into account by a court or
tribunal in any case in which it appears to the court or tribunal
to be relevant. -

75.—(1) An authorized officer may seize any cash if the Seizureof
officer has reasonable grounds for suspecting that the cash is— cash.

(a) recoverable property; or
(b) intended by any person for use in unlawful conduct.
(2) Subject to subsection (3), where—
(@) an authorized officer has reasonable grounds for
suspecting that a part of cash is—
(i) recoverable property; or

(i1) intended by any person for use in unlawful
conduct; and

(b) it is not reasonably practicable to seize only that part,
the whole of the cash may be seized by the officer.

(3) This section does not authorize the seizure of an
amount of cash if that cash or, as the case may be, the part to
which the suspicion relates, is less than the minimum amount.

76.—(1) While the authorized officer continues to have Detention of
reasonable grounds under section 75(1) or (2), cash seized under <"
that section may be detained initially for a period of seventy-two
hours.
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(2) The period for which cash or any part thereof
may be detained under subsection (1) may be extended by an
order made by a Resident Magistrate’s Court:

Provided that no such order shall authorize the detention of
any of the cash—

(a) beyond the end of the period of three months begin-
ning with the date of the order, in the case of an order
first extending the period; or

(b) in the case of a further order under this section,
beyond the end of the period of two years beginning
with the date of the first order.

(3) A Justice of the Peace for any parish (whether the
seizure takes place within the limits of the jurisdiction of that
Justice of the Peace or elsewhere in Jamaica outside of that
jurisdiction) may also exercise the power of a Resident
Magistrate’s Court to make an order first extending the period
mentioned in subsection (1).

(4) An application for an order under subsection (2)
may be made by an authorized officer.

(5) On an application under subsection (4), the Court or
Justice of the Peace, as the case may be, may make the order if
satisfied, in relation to any cash to be further detained, that
either of the following conditions is met—

(a) there are reasonable grounds for suspecting that the
cash is recoverable property and that either—

(i) its continued detention 1is justified while
its derivation is further investigated or
consideration is given to bringing (in Jamaica
or clsewhere) proceedings against any person
for an offence with which the cash is
connected; or

(ii) proceedings against any person for an
offence with which the cash is connected
have been started and have not been
concluded; or

(b) there are reasonable grounds for suspecting that the
cash js intended to be used in unlawful conduct and
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that either—

{1) its continued detention is justified whilc its
intended use is further investigated or
consideration is given 10 bringing {in
Jamnaica or elsewhere) proceedings against
any person for an offence with which thz
cash is connected; or

(i) proceedings against any person lor an
offence with which the cash is connected
have been started and have not becn
concluded.

(6) Where an application is made for an order under
subsection (2) in the case of cash seized under section 75(2). the
Court or Justice of the Peace, as the case may be, shall not make
the order unless satisfied that—

(a) the condition in subsection (5)(a) or (h) is met in
respect of part of the cash; and

(&) 1is not reasonably practicable to detain only that part.

{7) An order under subscction (2) shall provide for
notice to be given to persons affected by it.

77.—{1) Where cash is detained under section 76 for more
than seventy-two hours, the cash shall, as soon as 1s reasonably
practicable, be deposited in an interest-bearing account and held
there, and the interest accruing on it shall be added to 1t on its
forfeiture or release.

(2) In the case of cash seized under section 75(2) and
detained under section 76, the authorized officer shall, on
depositing the cash in the account, release the part of the cash to
which the suspicion does not relate.

(3) Subsection (1) does not apply if the cash or, as the

|The imclusion of this page i3 sutharieed by LN, L2010
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case muy be, the part to which the suspicion relates is required
as evidence of an oftence in procecdings under this Purt.

78. --(1) This section upphes while any cash 1s detuined under
section 76.

(2) A Resident Magistrate’s Court muay direet the
release of the whole or any purt of the cash if the Court 1s
satisfied, on the application by the person from whom the cash
is seized, that the conditions in seetion 76 for the detention ol
the cash are no longer met in relation to the cash o be released.

(3) An authorized officer may, with the approval of the
Resident Mawstrate’s Court or Justice {as the case may be)
under whaose order cash 1s being detained, refease the whole or
any part of 1t if satistied that the detention ot the cash to
be released is no longer justilied.

79—(1) While cash is dctatned under section 76, the
authorized oflficer may make un application to the Resident
Magistrate’s Court for the forteiture of the whole or any part of
the cash.

{2) On an application undcer subsection (1), the Resident
Magistrate’s Court may order the forfeiture of the cash or any
part o it il sauisiicd that the cash or part. as the case may be—

(¢) 1s recoverable property; or
(A} isintended by any person for use i unlawtul conduct.

(3) In the case ol recoverable property that belongs to

joint tenants, an order under subsection (2) shall not apply to so

much of the property as the Court thinks is attributable to the
excepled joint owner’s share of the propenty.

(4) Where an application for the forteiture of any cash s
made under this section, the cash shall be detained, and miay ot
be released under any power conferred by this Pari, untl any
proceedings in pursuance of the application (including any
proceedings on appeal) are concluded.

80.—(1) Any party o proceedings in which an application or
order is made under section 79 for the forleiture of cash, who is
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aggrieved by the decision of the Court in relation thereto, may
appeal to the Court of Appeal in respect of the decision.

(2) An appeal under subsection (1) shall be made within
the period of thirty days beginning with the date on which the
order is made.

(3) The Court hearing the appeal may make any order it
thinks appropriate.

81.—(1) Cash forfcited under this Part, and any accrued
interest thereon, shall, subject to the provisions of subsection
{3), be payd tnio the Consolidated Fund.

{2} Cash shall not be paid in under subsection (1)—

(a) before the end of the period specified in section 80(2)
within which an appeal under that section maybe
made; or

(b) i a person appcals under that section, before the
appeal is determined or otherwise disposed of.

(3) Regulations made under section 138 may provide for
the disbursement of funds, paid into the Consolidated Fund
pursuant to subsection (1}, for the benefit of Jamaica’s criminal
justice system.

82.—(1) A person who claims that any cash detained under
this Part belongs to hiin may apply to a Resident Magistrate’s
Court for the cash to be released te him.

{2} An application under subsection (1) may be made in
the course of proceedings under section 76 or 79 or at any other
time.

(3) On an application under subsection (1) the Court
may act in accordance with subsection (4) or {5).

(4) [fit appears to the Court that—

(a) the applicant was daprived of the cash to which the
application relates, or of property which it represents,
by unlawful conduct;

(b) the property that the applicant was deprived of was
not, immediately before he was deprived of 1,
recoverable property; and

(c) the cash belongs to the applicant,
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the Court may order the cash to which the application relates 10
be reteased to the applicant.

(5} If the applicant is not the person from whom the cash
o which the application relates was seized and—

(a} it appears to the Court that the cash belongs to the
applicant,

(£) the Court is satistied that the conditions in section 76
for the detention of the cash are no longer met or, if an
application has been made under section 79, the Court
decides not to make an order under that section in
relation to that cash, and

{c) no objection to the making ot an order under this sub-
section has been made by the person from whom that
cash was seized,

the Court may order the cash to which the application relates to
be released to the applicant or the person from whom it was
seized

83.—(1) If no forferture order is made in respect of any cash
detained under this Part, the person to whom the cash belongs or
from whom the cash was seized may make an application to the
Resident Magistrate’s Court for compensation.

(2) If, for any penod beginning with the first reasonably
practicable opportunity to deposit the cash in an interest-bearing
account after the nitial detention of the cash for seventy-two
hours, the cash was not so deposited, the Court may order that
compensation be paid to the applicant.

(3) Subject to subsection (4), the amount of compensation
to be paid under subsection (2) is the amount that the Court
thinks would have been earned in interest in the peniod n
guestion if the cash had been held in an account that bears
interest at the rate of interest applicable to Government Treasury
Bills over the period in question.

(4) It u forfeilure order is made in respect of only a
portion of any cash detained under this Part, this section has
effect in relation to the other portion.
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General

84.—(1) Property obtained through unlawful conduct is
recoverable property:

Provided that if such property has been disposed of since it
was so obtained, it is recoverable property only if it is held by a
person into whose hands it may be followed.

(2) Recoverable property obtained through uniawful
conduct may be followed into the hands of a person obtaining it
on a disposal by—

{(a) the person who obtained the property through the
unlawful conduct; or

{6) a person into whaose hands it may, by virtue of this
subsection, be followead.

85.—(1) Where property obtained through unlawful conduct
(hereinafter in this section refcrred to as the original property) is
or has been recoverable, any property that represents in whole
or in part, directly or indircctly, the original property, is also
recoverable property.

(2) Where a person enters into a transaction by which—
(&) that person disposes of recoverable property, whether
the original property or property which, by virtue of
this Part, represents original property; and
(&) he obtains other property in place of it, the other
property represents the original property.
(3) If a person disposes of recoverable property that
represents the original property, the property—
(a) may be followed into the hands of the person who
obtains it; and
(5) continues to represent the original property.

86.—(1) Subsection (2) applies if a person’s recoverable
property is mixed with other property, whether belonging to that
person or any other person.

|The wnctusien af 1his payge is anthorired by LN, 1172050
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(2) The portion of the mixed property -that is
attributable to the recoverable property represents the property
obtained through unlawful conduct.

87.—{1) This section applies where a person who has
recoverable property obtains further property consisting of
profits accruing in respect of the recoverable property.

{2) The further property shall be treated as representing
property obtained through unlawful conduct.

88.—1) Where—

{a) a person disposes of recoverable property; and
(6) the party who obtains the property on the disposal
does s0 in good faith, for valuable consideration and
without notice that the property was recoverable
properiy.
the property may not be followed into that party’s hands and
ceases to be recoverable.

(2) If recoverable property is vested, forfeited or
otherwise disposed of in pursuance of powers conferred by
virtue of this Part, the property ceases to be recoverable.

(3) Recoverable property ceases to be recoverable if—
(@) the property consists of a payment made to the
claimant, or property otherwise obtained by the
claimant, from the defendant in pursuance of a
judgment in civil proceedings, whether in Jamaica or
elsewhere; and
(b) the claimant’s claim is based on the defendant’s
unlawful conduct.

(4) Recoverable property ceases to be recoverable if the
property consists of a payment made to a person in pursuance of
an order for restitution or the payment of compensation under
any other law,

{5) Property is not recoverable while—

(@) a restraint order applies to the property under section
33;0r

(b) a forfeiture order made under any other law is in force
in respect of the property

|The inciusion of this page is asthorized by L.N, 1172018 ]
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(6) Property is not recoverable in relation to any person
if the property has heen taken into account in deciding the
amount of that peison’s benefit trom crimimal conduct for the
purpose of muxing—

() aforfeiture order or pecuniary penalty order, or
(b} a forfeiture order under any other law,

and, 1n relation to an order mentioned in paragraph (b), the
reference to the amount of a person’s benefit {from criminal con-
duct shall be construed as a refcrence to the corresponding
amount under the cnactment 1n question.

(7Y Where—

(@) a person enters into a transaction to which section
85(2) applies; and

(h) the disposal 1s one to which subscction (1) or (2)
applies,

this section does not affect the recoverability {(hy virtue of
section 85(2)} of any property obtained on the transaction in
place of the property disposed of.

89.—(1) Where & pcrson grants on interest in recoverable
property, the question whether the interest s also recoverable
shall be determined in the same manner as on any other disposal
of recoverable property.

(2) On the grant of an interest In recoverable property—

{a) where the property is property obtained through
unlawful eonduct, the interest shall also be treated as
obtained through that conduct;

{h) where the property represents, in the hands of the
grantor, property obtained through unlawful conduct,
the interest shall also be treated as representing, in the
grantor’s hands, the property so obtained.

90.—(1) This section applies to receoverable property, or
property associated with recoverable property, if—

(a) the property is an asset of a company being wound up
in pursuance of a resolution for voluntary winding up:

(&) the property is an asset of any entity and a deed of

{The wmclusion of this page iv sulhorised by LN 12010
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arrangement under section 52 ot the Bankruptey Act
has effect in relation to the entity:

(¢) an order under section 23 of the Bankruptey Act
(appointment of recetver) has ettect in retation to the
property;

{d) the property 1s an asset of an ndividual in respect of
whaom 4 provisional or absolute order for bankruptey
has effect under the Bankruptey Act

(2) Proceedings for a recovery order may not be faken
or continued in respect of property o which this section applies,
unfess—

(a) the appropriale court gives leave; and

(hY the proceedings are taken or continued, as the case
may be, in accordance with any terms imposed by that
court.

(3) An application for an order for the Further detention
of any cash ta which this section applics may not be made under
section 76 unless the appropriate court gives leave,

(4) An application under this section ftor leave to take
proceedings for a recovery order may be made without notice to
any person.

(5) Subscction {4) does not affect any requirement for
notice of an application to be given to the Director’s recelver.

(6) In this section, “the appropriate court” means the
court that is the applicable court for the purposes of the relevant
resolution, deed of arrangement, or provisional or absolute
order, mentioned in subsection (1).

PART V Money Laundering

91.—(1) For the purposes of this Part—

(g) property is criminal property i it constitutes a
person’s benefit from criminal conduct or represents
such a benefit, in whole or in part and whether
directly or indirectly (and 1t is immaternial who carried
out or benefirted from the conduct);

(k) money laundering is an uct which—

| The wnclusion of this pape s authepzed by LN L2016 |
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(i) constitutes an offence under section 92 or
93;

(it) constitutes an attempt, conspiracy or incite-
ment to commit an offence specified in sub-
paragraph (i); or

(iil) constitutes aiding, aketting, counselling or
procuring the commission of an offence
specified in sub-paragraph (i),

(c) a disclosure to a nominated officer is a disclosure
that—

(i} is made to a person nominated by the alleged
offender’s employer to receive disclosures
under this Part; and

(ii) is made in the course of the alleged
offender’s employment and in accordance
with the procedure established by the
employer for the purpose, and references to a
“nominated officer” shdll be construed
accordingly;

(d) for the purposes of paragraph (c)—

(i) references to a person’s employer include—

(A) any body, association or organization
(including a voluntary organization) in
connection with whose activities the
person exercises a function (whether
or not for gain or reward); and

(B) where the employer is a company,
a parent company of that company or
a subsidiary company of that parent
company; and

(i1) references to employment shall be construed
accordingly;

{The inclusion of this page is authorized by L.N. 128/2016]
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(e) “authorized disclosure” means a disclosure made under
section 100(4);

(/) “authorized officer” means—
(1) a constable;
(ii) a customs officer; or

(iii) an officer of the Ager -,

gg;'::u] . (f) “business in the regulated sector” has the meaning

26/2013 specified in section 94 for determination in

. 8(6). accordance with the provisions of the Fourth
Schedule.

*(g) “competent authority” means the authority from
time to time authorized in writing by the Minister
to—

(i) monitor compliance by any type of business
in ‘the regulatec sector, with the require-
ments of this Part and any regulations made
under this Part; and

(ii) issue guidelines to businesses in the regu-
lated sector regarding effective measures to
prevent money laundering;,

(h) “designated authority” means the Chief Technical
Director of the Financial Investigations Division of
the Ministry responsible for finance, or such other
person as may be designated by the Minister by
order.

(2) For the purposes of sections 92, 93 and 99—

(a) the appropriate consent is—

(1) if an authorized disclosure is made to a nomi-
nated officer, the consent of the nominated
officer to do a prohibited act;

[The inclusion of this page is autherized by L.N. 128/2016]
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(ii) if an authorized disclosure is made to a
constable, the consent of the constable to do
a prohibited act;

(iit) if an authorized disclosure is made to a
customs officer, the consent of the customs
officer to do a prohibited act;

(iv) if an authorized disclosure is made to an
officer of the Agency, the consent of that
officer to do a prohibited act;

(b) a person shall be deemed to have the appropriate
consent if the person makes an authorized disclosure
to an authorized officer and—

(i) before the end of the notice period the person
is not notified by the authorized officer that
consent to the doing of the act is refused;
or

(ii) the person is so notified before the end of
the notice period, but ten days have passed
since the receipt of the notice.

(3) The notice period referred to in subsection (2) and
section 99 is the period of seven days (exclusive of Saturdays,
Sundays and public general holidays), starting with the first
day after the person makes the disclosure.

(4) References in subsection (2) and sections 99 and 100
to a prohibited act are references to an act prohibited by section
92 or 93.

91A.—(1) In addition to any other functions of a competent
authority under this Part, and without prejudice to any other
functions which that ‘competent authority may exercise under
any other enactment, a competent authority shall exercise the
functions set out in subsection (2) for the purpose of ensuring

99
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that any business in the regulated sector which that competent
authority is responsible for monitoring operates in compliance
with this Act and any regulations made under this Act.

(2) A competent authority—

(a) shall establish such measures as it thinks fit, including
carrying out, or directing a third party to carry out,
such inspections or such verification procedures as
may be necessary,

(b) may issue directions to any of the businesses
concerned; and the directions may require the business
to take measures for the prevention or detection of, or
reducing the risk of, money laundering or terrorist
financing;

(c) may examine and take copies of information or
documents in the possession or control of any of the
businesses concerned, and relating to the operations of
that business;

(d) may share information, pertaining to any examination
conducted by it under this section, with another
competent authority, a supervisory authority or the
designated authority, or an authority in another
jurisdiction exercising functions analogous to those
of any of the aforeimentioned authorities—

(i) other than information which is protected
from disclosure under this Act or any other
law; and

(ii) subject to any terms, conditions or under-
takings which it thinks fit in order to prevent
disclosure of the kind referred to in sub-
paragraph (i) and secure against the com-
promising or obstruction of any investigation
in relation to an offence under this Part or
any other law;
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(e) may require the businesses concerned, in accordance
with such procedures as it may establish by notice in
writing to those businesses—

(i) if a registration requirement does not already
exist under any other law, to register with the
competent authority such particulars as may
be prescribed; and

(ii) to make such reports to the competent
authority in respect of such matters as may
be specified in the notice.

(3) Nothing in"subsection (2)(c) shall be construed as
requiring an attorney-at-law to disclose any information or
advice that is subject to legal professional privilege.

{4) Subsection (3) does not apply to information or
other matter that is communicated or given with the intention of
furthering a criminal purpose.

(5) A business in the regulated sector which fails to
comply with any requirement or direction issued to it under this
Part by the competent authority, commits an offence and is
liable—

(@) on summary conviction before a Resident Magistrate,
to a fine not exceeding two hundred and fifty thousand
dollars; or

(b) on indictment before a Circuit Court, to a fine not
exceeding one million dollars.

(6) Where a business which is convicted of an offence
under subsection (5) is registered, or is the holder of a licence
or other form of permit in respect of its operations under a
regime administered by the competent authority concerned, the
conviction for the offence shall be deemed to constitute grounds
on which the registration, licence or other form of permit may
be suspended or revoked; and the competent authority may, if it
thinks fit, act accordingly.

[The inclusion of this page is nuthorized by L N. 128/2016]
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92.—(1) Subject to subsection (4), a person commits an
offence if that person—

(a) engages in a transaction that involves criminal
property;

(b) conceals, disguises, disposes of or brings into Jamaica
any such property; or

(c) converts, transters or removes any such property from
Jamaica, |

and the person knows or has reasonable grounds to believe, at
the time he does any act referred to in paragraphs (a), (b) or (¢),
that the property is criminal property.

(2) Subject to subsection (4), a person commits an
offence if that person enters into or becomes concerned in an
arrangement that the person knows or has reasonable grounds
to believe facilitates (by whatever means) the acquisition,
retention, use or control of criminal property by or on behalf
of another person.

(3) For the purposes of this section, concealing or
disguising property includes concealing or disguising the nature
of the property, its source, location, disposition, movement or
ownership or any rights with respect to the property.

(4) A person does not commit an offence under sub-
section (1) or (2) if—

(a) before doing any act described in subsection (1) or (2),
the person makes an authorized disclosure and has the
appropriate consent to act;

(b) the person—

(i) intended to make such a disclosure before
doing the act and has a reasonable excuse for
not doing so; and

(ii) does make such a disclosure on his own
initiative as soon as is reasonably practicable
after doing the act; or

{The inclusion ofthis page is authorized by LN, 128/2016]
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(¢) the person acts in good faith in the exercise of a
function relating to the enforcement of any pro-
vision of this Act or of any other enactment relating
to criminal conduct or benefit from criminal
conduct,

93.—(1) Subject to subsections (2) and (3), a person
commits an offence if that person acquires, uses or has
possession of criminal property and the person knows or has
reasonable grounds to believe that the property is criminal

property.

(2) A person does not commit an offence under
subsection (1) if—

(a) before doing any act described in subsection (1), the
person makes an authorized disclosure and receives
the appropriate consent to act;

(b) the person—

(i) intended to make such a disclosure but has a
reasonable excuse for not doing so; and

(i) make such a disclosure on his own initiative
as soon as is reasonably practicable after
doing the act;

(c) the person acquired, used or had possession of the
property bona fide and without notice that the property
is criminal property; or

(d) the person acts in good faith in the exercise of a
function relating to the enforcement of any provision
of this Act or of any other enactment relating
to criminal conduct or benefit from criminal
conduct,

(3) An attorney-at-law shall not be taken to engage
in money laundering to the extent that he receives bona fide
fees for legal representation.
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94.—(1) The provisions of the Fourth Schedule shall have
etfect, for the purposes of this Part, in determining what
is—

{(¢) a business in the regulated sector:
(b) asupervisory authority.

{(2) A person commits an offence 1f-—

(a) that person knows or believes, or has reasonable
grounds for knowing or believing, that another person
has engaged in a transaction that could constitute or
be related to money laundering;

(6) the information or matter on which the knowledge
or belief is based or which gives reasonable
grounds for such knowledge or belief, came to him
In the course of a business in the regulated sector;
and

{c) the person does not make the required disclosure as
soon as is reasonably practicable, and in any event
within fifteen days, after the information or other
matter comes to him.

(3) For the purposes of subsection (2)(¢), the required
disclosure is a disclosure—

(a) to anominated officer; or
(b) to the designated authority,

in the form and manner prescribed for the purposes of this sub-
section by regulations made under 102, of the information or
other matter on which the knowledge or belief is based, or
which gives reasonable grounds for the knowledge or belief,
that another person has engaged in a transaction that could
constitute or be related to money laundering.

(4) For the purposes of this section, a business in the
regulated sector shall, in relation to each customer—
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" (a) make and retain for a period of not less than seven
years or such other period as the supervisory authority
shall in writing direct, a record of all—

(i) complex, unusual or large business trans-
actions carried out by that customer with the
business; and

(ii) unusual patterns of transactions, whether
comnpleted or not, which appear to the person
to be inconsistent with the normal trans-
actions carried out by that customer with the
business; and

(b) pay special attention to all business relationships
and transactions with any customer resident or
domiciled in a territory specified in a list of
applicable territories published by notice in the
Gazette by a supervisory authority for the purposes of
this paragraph, so as to ensure that the background
and purpose of all such relationships and transactions
are examined and the findings thereon set out in
writing—

(i) in accordance with procedures set out in
regulations made under this Part; and

(ii) made available, upon request, to the de-
signated authority, a supervisory authority or
the comnpetent authority concerned, as the
case may require.

(5) A person does not commit an offence under this
section if—

(a) he has a reasonable excuse for not disclosing the
information or other matter;

(The inclusion of this page is autharized by LN 128/2016]
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(h) he is an attorney-at-law and the information or other
matter came to him in privileged circumstances; or

(¢) subsection (6) applies to him.

(6) This subsection applies to a person if the person—

(@) does not know or suspect that another person is
engaged in money laundering; and

(b) has not been provided by his employer with such
training as is specified by the Minister by regulations
made for the purposes of this section.

(7) In deciding whether a person committed an offence
under this section or section 95, the Court shall consider
whether the person followed—

(@) any relevant guidance that was at the time
concerned—

(i) issued by a supervisory authority or any
other body that regulates, or is representative
of, any trade, profession, business or
employment carried on by the alleged
offender;

(ii) approved by the Minister; and
(iii) published in the Gazette; and

(b) the procedures prescribed by regulations made under
this Act for the purpose of the prevention or detection
of money laundering,.

(8) Information or other matter comes to an Attorney-
at-Law in privileged circumstances if it is communicated or
given to him—
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(a) by, or by a representative of, a clicnt of his in
connccuion with the giving by the Attorney-at-Law of
legal advice to the client;

(b) by, or by a representative of, a person seeking legal
advice from the Attormev-at-Law: or

(c) by a person in connection with legal proceedings or
contemplated legal proceedings:

Provided that this subsection does not apply to information or
other matter that 1s communicated or given with the intention of
furthering a crimunal purpose,

{(9) The Minister may by order, subject to affirmative
resolution, amend the Fourth Schedule.

95.—( 1) A nominated officer commits an offence 1f—

(a) the nominated officer knows or believes, or has
reasonable grounds for knowing or believing, that
another person has engaged in a transaction that could
constitute or be related to money laundering;

() the information or other matter on which  his
knowledge or beliel is based or which gives
reasonable grounds for such knowledge or belief, as
the case may be, camc to the norninated officer in
consequence of a disclosure made under section 94,
and

(c} the nominated officer fails, without reasonable excuse,
to make the required disclosure as soon as is
reasonably practicable, and in any event within fifteen
days, after the information or matter comes to him.

(2) For the purposes of subsection (1)(c), the required
disclosure is a disclosure of the information or other matter—

(a) to the designated authority; and

(b) in such form and manner as may be prescnibed for the
purposes of this subsection by regulations made under
section 102.
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96.—(1) An authorized officer commits an offence if—

(a) that officer knows or has reasonable grounds to
believe that another person has engaged in money
laundering;

(b) the information or other matter on which that
knowledge or reasonable grounds for belief is based
came to the authorized officer in the consequence of a
disclosure made undcr section 100; and

(¢) the authorized officer fails, without reasonable excuse,
to make the required disclosure as soon as is
reasonably practicable, or in any event within fifteen
days, after the information or other matter comes to
him.

(2) For the purposes of subsection (1) (¢), the required
disclosure is a disclosure of the information or other matter—

{a) to the designatcd authority; and

{b) in such form and manner as may be prescribed for the
purposes of this subsection by regulations made under
scction 102,

97.—(1) A person commits an offence if—

(a) knowing or having reasonable grounds to believe that
a disclosure falling within section 100 has been made,
he makes a disclosure which is likely to prejudice any
investigation that might be conducted following the
first mentioned disclesure; or

(b) knowing or having reasonable grounds to believe that
the enforcing authority is acting or proposing to act
in connection with a money laundering investigation
which is being, or about to be, conducted, he discloses
information or any other matter relating to the
investigation to any other person.

(2) A person does not commit an offence under
subsection (1) if—

{The inclusion of this page is authorized by L.N. (1/2010]
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(a) in the case of a disclosure mentioned in subsection (1)
(a), at the time of making the disclosure the person
did not know or suspect that the disclosure was tikely
to be prejudicial as mentioned in subsection (1) (a);

(b) the disclosure is made 1n carrying out a function that
the person has relating to the enforcement of an
provision of this Act or of any other enactment
relating to criminal conduct or benefit trom citminal
conduct;

(¢) the disclosure is to an attorney-at-law [or the purpose
of obtaining legal advice;

(d) the person is an attorney-at-law and the disclosure
falls within subsecuon (3); or

(&) the disclosure is a disclosure (o the competent
authority,

(3) A disclosure falls within this subsection 1f it 15 a
disclosure—
(a) to, or 1o a representative of, a client of the attorney-at-

law in conncction with the giving by the attorney-at-
law of legal advice to the client; or

(b} to any person in connection with legal proceedings or
contemplated [epal proceedings:

Pravided that a disclosure dogs not tall within this subsection
if the disclosure is made with the intention of furthering a
criminal purpose.

98.—(1) A person who commits an offence under section 92
or 93 is liable—

{g) on conviction before a Resident Magistrate—

(i) in the case of an individual, to a finc not
exceeding three mullion dollars or 10
imprisonment for a ferm not exceeding five
years or to both such fine and imprisonment,

(i) in the case of a body corporate, to a fine not
exceeding five million dollars:

[The saciusion of thix pope 18 authaorwred by LA 11220000
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(b} on conviction on indictment before a Cireuit Court—

(i) in the casc of an individual, to a {ine or
imprisonment for a term not exceeding
twenty years or to both such finc and
imprisonment,

(1) 1n the casc of a body corporate, to a fine.

(2) A person who commits an offence under section 94,
95, 96 or 97 15 liable—

(@)

on conviction before a Resident Magistrate, to a [ine
not exceeding one million dollars or to imprisonment
for a term not exceeding twelve months or to both
such finc and imprisonment;

{b) on conviction on indictment beforc a Circuit Court, to

a fine or imprisonment for a term not exceeding ten
years or to both such fine und imprisonment.

(3) Subject to affirmative resolution, the Minister may
by order amend by any penalty imposed under thts s2ction or
section 99.

99.—(1)

A nominated officer shall not give the appropriate

consent to the doing of a prohibited act unless the officer makes
a disclosure that property 1s criminal property to the designated
authority, and—

(a)

(b)

(c)

the designated authority gives conscit to the doing of
the act;

before the end of the notice period, the officer is not
notified by the designuted authority that consent to the
doing of the act is refused; or

before the end of the notice period, the officer is so
notified, but len days have passed since the officer
recelved the notice.

(2) A nominated officer commits an offence if—

(a) he gives consent to a prohibited act in circumstances
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where none of the provisions of subsection (1) (a), (b)
or (¢) is satisfied; and

(b) he knows or has reasonable grounds to believe that the
act is a prohibited act.

(3) A nominated officer who commits an offence under
subsection (2) is liable—

(a) on conviction before a Resident Magistrate, to a fine
not exceeding one million dollars or to imprisonment
for a term not exceeding twelve months or to both
such fine and imprisonment;

(b) on conviction on indictment before a Circuit Court, to
a fine or to imprisonment for a term not exceeding
five years or to both such fine and imprisonment.

(4) The designated authority may give oral notice of its
consent, or refusal of consent, under this section, but shall as
soon as is reasonably practicable, and in any event, within five
days after giving the oral notice, send a written form of the
notice to the nominated officer.

100.—(1) A disclosure is protected under this section if it
satisfies the condition referred to in subsection (3).

(2) A protected disclosure shall not be taken to breach
any restriction on the disclosure of information, however
imposed.

(3) The conditions mentioned in subsection (1) are
that—

(a) the information or other matter disclosed came to the
person making the disclosure in the course of that
person’s trade, profession, business or employ-
ment;

(b) the information or other matter causes the person
making the disclosure to know or believe, or to
have reasonable grounds for knowing or believing,
that another person has engaged in money laundering;
and

(¢) the disclosure is made to an authorized officer or
nominated officer as soon as is reasonably practicable

[The inclusion of this page is autherized by LN, 128/2016]
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after the information or other matter, which gives rise
to the knowledge or belief or reasonable grounds for
such knowledge or belief, comes to the person making
the disclosure.

(4) For the purposes of this Part, a disclosure is
authorized 1f—
éwﬁm (a) it is a disclosure to an authorized officer or nominated
o officer of information or other matter that causes the
person making the disclosure to know or believe, or to
have reasonable grounds for knowing or believing,
that property is criminal property;

(b) it is made in such form and manner as may be pre-
scribed for the purposes of this section by regulations
made under section 102; and

(c) the first or second condition referred to in subsection
(5) is satisfied.

(5) The conditions mentioned in subsection (4)(c) are as
follows—

(a) firstly, that the disclosure is made before the person
making the disclosure does the prohibited act;
(b) secondly, that—
(1) the disclosure is made after the person
making the disclosure does the prohibited act;
(ii) the person has a reasonable excuse for failing
to make the disclosure before doing the act;
and
(iii) the disclosure is made on the person’s
own initiative and as soon as it is reasonably
practicable for him to make it.

(6) An authorized disclosure shall not be taken to breach
any restriction on the disclosure of information, however
imposed.

CfOSSn‘:g;‘tisz 101.—<1) In this section, references to “cash” shall be con-
move! N . . .
fund. strued as including references to bearer-negotiable instruments.
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(2) A person who transports or causes the transportation
of cash into or out of Jamaica, exceeding ten thousand dollars
in United States currency or its equivalent in any other currency
or such other amount as may be prescribed, shall (in such
form and manner as may be prescribed by the Minister by
order and before the transportation takes place) report to the
designated authority—

(a) the fact and the amount being transported;

() particulars about the carrier;

(¢) the source of the funds;

(d) the purpose for which the funds are being transported.

(3) A person who fails to make a report as required by
subsection (2) commits an offence and is liable on summary
conviction before a Resident Magistrate to a fine not exceeding
two hundred and fifty thousand dollars or treble the amount of
cash transported, whichever is the greater or to imprisonment for
a term not exceeding three months or to both such fine and

imprisonment.

101A.—(1) Subject to subsection (2), a person shall not—

(a) pay or receive cash in excess of the prescribed amount
in a transaction for the purchase of any goods or
services or for the payment or reduction of any
indebtedness, accounts payable or other financial
obligation; or

(b) artificially separate a single activity or course of
activities into a set of transactions s¢ that each
transaction involves a payment and receipt of cash
that is less than the prescribed amount but which
activity or course of activities in the aggregate
involves payment and receipt of cash that exceeds the
prescribed amount. ’

(2) Subsection (1) shall not apply to—

(@) a payment made to or by a permitted person;
(b) an exempted person; or

108.01
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(¢) an exempted transaction.

(3) Where the Minister is satisfied that it is in the
public interest to do so, the Minister may, by order subject to
affirmative resolution, exempt a person or a particular type
of transaction from the requirements of this section.

(4) A person who contravenes subsection (1} commits
an offence and is liable—

(a) on summary conviction before a Resident Magistrate,
to a fine not exceeding three million dollars or to
imprisonment for a term not exceeding three years or
to both such fine and imprisonment; or

(b) on indictment before a Circuit Court, to a fine or
to imprisonment for a term not exceeding ten years
or to both such fine and imprisonment.

(5) Nothing in this section affects the enforceability of
transactions in civil proceedings.

(6) In this section—
“cash” means notes and coins—

(a) of the currency of the Island issued by the
Bank of Jamaica, pursuant to the Bank of
Jamaica Act; or

(b) issued by the authority responsible for the
issue of notes or coins of any other country
which is designated as the legal lender of
the country and which circulates and is
customarily used and accepted as a medium
of exchange in the country of issue.

“exempted person” or “exempted transaction” means a
person or transaction in relation to which the Minister
has made an order under subsection (3);

“permitted person” means any of the following persons
acting in accordance with the regulatory requirements
applicable to that person, namely—

(a) abank licensed under the Banking Act;

{The inclusion of this page is authorized by LN, 128/2016]



PROCEEDS OF CRIME

(b) a licensed deposit-taking institution that is
regulated by the Bank of Jamaica;

(c¢) a person licensed under the Bank of Jamaica
Act to operator an exchange bureau;

(d) any other person that the Minister may, by
order subject to affirmative resolution,
prescribe for the purposes of this subsection;

“prescribed amount” means—

(a) the amount of one million dollars or its
equivalent (as at the date of the relevant
transaction) in any other currency; or

(b) such other amount as the Minister may, by
order subject to affirmative resolution,
prescribe.

102.—(1) The Minister may make regulations—

(a) prescribing the forrm and manner in which a disclosure
under sections 94, 95, 96 or 100(4) shall be made, and
different forms may be prescribed for different
categories of businesses in the regulated sector;

(b) subject to affirmative resolution, prescribing the
programmes, policies, controls and procedures to be
implemented by businesses in the regulated sector; and

(c) requiring financial institutions to report, in the form
and manner prescribed, cash transactions involving an
amount prescribed for the purposes of this paragraph
by regulations, subject to affirmative resolution.

(2) Regulations under this section may also provide that
the form referred to in subsection (1)(a) may include a request
to the person making the disclosure to provide additional
information specified in the form.

(3) The additional information mentioned in subsection
(2) is information that is necessary to enable the person to whom
the disclosure is made to decide whether to start or continue a
money laundering investigation.
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(4) A disclosure made in pursuance of a request under
subsection (2) shall not be taken to breach any restriction on the
disclosure of information, however imposed.

(5) References to a “money laundering investigation”
shall be construed in accordance with section 103.

(6) Subsections {1}a) and (2) do not apply to a dis-
¢losure made to a nominated officer.

(7) Regulations made under this section may provide
for penalties in excess of the amounts specified in section 29 of
the Interpretation Act for breach of any provision of such
regulations.

PART VL. Investigations

Interpretation. 103. For the purposes of this Part —
“appropriate officer” means—
(a) in relation to a forfeiture investigation,

the Director, an authorized financial investi-
gator, or an authorized officer;

(h) in relation to a civil recovery investigation,
the Director;

(c) in relation to a money laundering investi-
gation, an authorized financial investigator
or an authorized officer;

“authorized officer” means —
(a) a constable;
(b) a customs officer; ar

(c) an officer of the Agency or any other person
so designated by the Minister by order for the
purposes of this Part;

“civil recovery investigation” is an investigation into—

(a) whether property is recoverable property or
associated property;

(b) who holds the property; or
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(¢) the extent or whereabouts of the property:;

Provided that an investigation 1s not a civil recovery
investigation if—
(i) proceedinps for a recovery order have
been started in respect of the property in
question;
{(11) an interim receiving order applies to
the property in question; or
(iii) the property in question is detained
under section 76;

“document” has the sarne medning as 1 section 318 of the
Evidence Act;
“excluded material”™ means—

{a) medical records;

(6) human tissue or fluid which has been tauken
for the purposes of diagnosis or medical
treatment  and which a person holds in
conhdence;

“forfeiture investigation” means an investigation into—

(a) whether a person has benefited {rom his
criminal conduct; or

(b) the extent or location of a person’s benefit
from his criminal conduct;

“Judge"” means a Judge of the Supreme Court;

“money laundering investigation” means an investigation
into whether a person has committed a money
laundering offence;

“senior appropriate officer” means—
(@) in relation to a forfeiture investigation—
(1) the Dtrectar;

(1) a member of the Constabulary
Force not below the rank of super-
intendent;

|The inclusion of this page is suthorized by [.N, 1122050 [
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(i) a customs officer who s not below
such grade as is designated by the
Commussioner  of  Customs  as
equivalent to the rank mentioned in
sub-paragraph (1i};

(1v) an authorized inancial investigator;

(v) any other person so designated by
the Minister by order for the
purposes of this Part;

(B) in rclation 1o a cival recovery investigation,
the Director:

(¢} 1 relation 10 a money laundering invest-
igation—
{1} 4 member of the Constabulary Force

who is not below the rank of super-
intendent;

(i) a customs officer who 1s not below
such prade as is designated by the
Commissioner  of Customs  as
cquivalent (o the rank referred to in
sub-paragraph (1);

{(ili) an authorized (inancial investi-
gator;

(iv) any other person designated by the
Minister by order for the purposes
of this Part.

Sr‘;‘;‘u";fc’:nv 104.—(1) This section applies if a person knows or has

wvesuganen  teasonable grounds to believe that an appropriate offlicer 1s

acting, or proposing to act, in connection with a forfeiture

investigation, a civil recovery invesligalion o©or a money

laundering investigation that is being or is about to be
conducted,

(2) The person commits an offence if—
() he makcs a disclosure that is likely Lo prejudice the
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investigation; or

(h) he faisifies, conceals, destroys or otherwise disposes
of, or causes or permits the falsification, concealment,
destruction or disposal of, documents that are relevant
to the investigation.

(3) A person does not commit an offence under
subsection (2)(a) if—

(@) he does not know or have reasonable grounds to
believe that the disclosure is likely to prejudice the
investigation;

(f) the disclosure 1s made in the exercisc of a function
under this Act or any other enactment relating to
criminal conduct or benefit from criminal conduct or
in compliance with a requirement imposed under or
by virtue of this Act; or

(¢) the person is an attorney-at-law and the disclosure
falls within subsection (4).

(4) A disclosure falls within this subscction if it is a
disclosure—
(a) to, or lo a representative of, a client of the attorney-at-
law in connection with the giving by the attorney-at-
law of legal advice to the client; or

(h) to any person in connection with legal proceedings or
contemplated legal proceedings:

Provided that a disclosure does not fall within this
subsection if the disclosure is made with the intention of
furthering a criminal purpose.

(5) A person does not commit an offence under
subsection (2)}(b) if-—
(a) he does not know or suspect that the documents are
relevant to the investigation; or

(b) he does not intend to conceal any facts disclosed by
(he documents from any appropriate officer carrying

|The inclusion of this page is awthorized by LN, [1/2010 |
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out the mveshgaton,

16) A person who commits an offence under subscction
(2715 htable—

() on comviction before a Resident Magistrate, to a tine
not exceeding one mithon dollurs or 1 miprisonment
for & term not excecding twelve months or to both
such fine und imprisonment; or

(A on conviction on indiciment before a Circutt Court, o
a fine or o impnsonment tor a term not exveeding ten
years or to both such tfine and imprisonment.
(7) Nothing i this section prohibuts a disclosure made
10 the competent authority by a business in the regulated sector
- respeet of @ money laundernng investipation or any order
served upon that business pursuant to this Part,
Disclosire orders
105.—{1}) A Judgc may, on un application made to im by
an appropriate oflicer, make a disclosure order if he is satsfied
that cach of the requirements for the making of the order is
fultilled.
(2) The application for a disclosure order shall state
that—

(2} a person speciticd in the apphication 1> subject 10 a
torfeiture  investipation  or a money laundering
investigation, or that property specified in the
applicatian is subject to a cwvil recovery investigation,

(hy the order is sought tor  the purposes of  the
myestigation,

{¢) the erder is sought in relation to intormation or
material, or information or material of a description,
specificd in the application,

(¢fy a person specified in the application appears to be n
possession or contrel of the information or material.

(3) A disclosure order is an erder—
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(m) requiring the person specified under subsection (2)(d)

to produce the information or material to an
appropriate  officer for the officer to take the
information or material away;

(h) requiring thal person to give an appropriate officer

()

access o the information or material, within the
period stated in the order; or

requiring that person to answer questions, either at «
time specified in the order or at once, at a place se
specified.

(4) The period stated under subsection (3)(&) shall be a

period of seven days beginning with the day on which the order
1s served:

Provided that the Judge by whom the order 1s made may
specify a shorter or longer period il satisfied that such shorter
or longer period would be appropriate in the particular
circumstances.

106.—(1) Before making a disclosurc order, the Judge shall
be satislied that there are

{a) reasonable grounds for believing that—

(i) in the casc of a forfeiture investigation, the
person that the application for the order
specifies as being subject to the investigation
has benefited from his criminal conduct;

(i1) in the case of a civil recovery investigation,
the property that the application for the order
specifies as being subject to the invesligation
is recoverable property or associated
property;

(iii) in the case of a money laundering investi-
gation, the person that the application for the
order specifies as being subject to the
investigation has committed a money
laundering offence;
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(b) reasonable grounds for believing that the person that
the application for the order spccifies as appcaring (o
be in possession or control of the information or
material so specified 15 in possession or control of the
information or material;

(e) rcasonable grounds for believing that the information
or material is likely to be of substantial value, whether
or not by itself, to the investigation for the purposes of
which the order 13 sought; and

(d) reasonable grounds for believing that 1t is in the
public interest for the information or material to be
produced or for access to the information or material
to be given, having regard to—

(1) the benefit likely to accrue to the investi-
gation if the information or mmatcrial is
obtained; and

() the circumstances under which the in-
formation or material is held by the person
named in the application as appearing to be
in possession or control of the information or
material.

(2) An order under section 105(3)(a) shall not be made
in respect of accounting records used in the ordinary business of
banking, including ledgers, day-books, cash hooks and account
books.

(3) A pcrson who is required to produce any records
referred to in subsection (2) may apply to 2 Judge 1in Chambers
for a variation of the order and if the Judge is satislied that
the records are essential to the business activities of that
person, the Judge may vary the disclosure order so that it
requires the person to give the appropriate officer access to the
record.

107.—(1) This section applies if a Judge makes a disclosure
order requiring a person to give an appropriate oflicer access to
information or material on any premises.
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(2) The Judge may, on an application made to him by an
appropriate officer and specifying the premises, make an order
to grant entry in relation to the premises.

(3) An order fo grant entry is an order requiring any
person who appears to an appropriate officer to be entitled to
grant entry to the premises, to allow the officer to cnter the
premises to obtain access to information or material that is the
subject of a disclosure order.

108—(1) A disclosure order does not require a person to
produce, or to give access to—

{a) any information or material which the person would
be entitled to refuse to produce on the grounds of
legal professional privilege in proceedings in the
Supreme Court; or

(b) excluded material

(2) Subject to subsection (1), a disclosure order has
eftect notwithstanding any restriction on the disclosure of
information, however imposed.

(3) An appropriate officer may take copies of any
mformation or material that is produced, or to which acccss is
given, in compliance with a disclosure order.

(4) Information or material produced in compliance with
a disclosure order may be retained for so long as it is necessary
to retain it in the original form in connection with the
investigation for the purposes of which the order was made:

Provided that if an appropriate officer has reasonable grounds
for believing that—
(@) the information or material may need to be produced
for the purposes of any legal proceedings; and

(b) it might otherwise be unavailable for those purposes,
the information or material may be retained until the
proceedings are concluded.

109,—(1) This section applies if any of the information
specified in an application for a disclosure order consists of

[The inclusion of this page & authorized by L.N. 1172010}
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mnformation contained in a computer or stored in electronic
torm.

{2) If the disclosure order requircs a person t produce
the information to an appropriate officer for the officer to take
the information away, the order has eflect ay an order to produce
the information in a form—

(a) in which it can be taken away by the officer; and
(h) thutis visible, legible and intelligible.

{3) If the disclosure order requires a person o give an
appropriate officer access to the information, the order has effect
as an order to give the officer access to the information in a
form in which the information is visible, legible and intelligible.

(4) In subsections (5) and (6) and section 110—

“Key™ in relation to any protected information means any
key, code, password, algorithm or other data the use of
which (with or witheut other keys)}—

(a) allows access to the protected information; or

{b) facilitates the putting of protected information
in intelligible form;

H

“protected information” means any electronic data which,
without thc key to the data, cannot, or cannot readily,
be accessed or put into intelligible form,

(5) Subject to subscction (6), a person to whom a
disclosure order is addressed—

(a) shall be entitled 10 use any kcy in his possession
to obtain access to the protected information; and

(b) in accordance with the order, shall praduce the protected
information in an intelligible form.

(6) Where a disclosure order requires the person tu whom
it is addressed to produce protected information in an intelligible
form, that person shall be taken to have complied with the
requiregment if—

(a) he makes, instead, a disclosure of any key to the
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protected information that is in his possession:
and

(b) the disclosure is made in accordance with the order,
with respect to the person to whom, and in the time n
which, he was requested to disclose the information.

{7) [n this section and scction 110—

“electronic” mears relaling to technology having
electrical, digital, magnetic, wireless, optical, electro-
magnetic or similar capabilities;

“electronic data” includes—

(@) material in whatever form stored elec-
tronically;

(b) the whole or part of a computer program; and

{c) a representation suitable for processing elec-
tronically;

‘information” includes data, text, images, sounds, codes,
computer programs, sofiware and databases.
110,—(1) Wherc an appropriate officer has rcasonable
grounds to believe that—
(a) a key to protected information is in the possession of
any person; and

(b) production of the key is necessary for the purposes of
the investigations in relation to which—

(1) the appropriate oflicer makes, or intends lo
make, an application for a disclosure order;
or

(ii) a disclosure order has been issued to the
appropriate oflicer,

the appropriate officer may apply to the Judge for an ancillary
order to be included in the disclosure order.

(2) An application under suhsection (1) may be made—
(a) in any case referred to in subsection (1)(5)(1), at the

|The tnclusion of this puge i duthurired by L.N. 1172010 )
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time of application for the disclosure order;

() in any case referred to in subsection (1}(h){ii), at any
time after the making of the disclosure order.

(3) Where the Judge grants an application under sub-
section (1), the Judge shall—

(a) in the case of an application under subsection (2){a),
include the ancillary order in the disclosure order;

(h) 1n the case of an application made under subsection
(2)(b), vary ithe disclosure order to include the
ancillary order.

(4) An ancillary order shall—
(@) describe the information to which it relates;

(£) specity the time by which the order 1s to be complied
with, being a reasonablc time in all the circumstances;
and

{c)} set out the disclosure that is required by the order and
the form and manner n which the disclosure is 1o be
made,

and any such order may require the person to whom it
is addressed to keep secret the contents and existence of the
order.

(5) An ancillary order shall not require the disclosure of
any key which—

(@) is intended to be used for the purpose only of
generating clectronic signatures; and

(h) has not in fact been used for any other purpose.

(6) In subsection (5), “electronic signaturc” means any-
thing in electronic form that—

(a) is incorporated into, or otherwise logically associated
with, any efectronic information;
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(b) 1s generated by the signatory or other source of the

()

information; and

is used for the purpose of facilitating, by means of a
link between the signatory or other source and the
mmformation, the establishment of the authenticity of
the information, the estahlishment of its integrity, or
both.

(7} In granting an ancillary order, the Judge shall—
(a) take into account—

(&)

(i) the extent and nature of any other in-
formation in addition to the information in
question, to which the key is also a key; and

(it) any adverse effect that complying with the
order might have on a business carried on by
the person lo whom the order is addressed;
and

require only such disclosure as Is proportionate to
what is sought to be achieved, abowing, where
appropriate, for disclosure in such manner as would
result in the putting of the information in intellipihle
form other than by disclosure of the key itsell.

(8) An ancillary order shall not require the making
of any disclosure to & person other than the appropriate officer
or such other person as may be specified in the order.

(9) Where an ancillary order requiring access 1o
protected information or the putting of protected information
into intelligible form is addressed to a person who 15—

(@)

(&)

not in possession of the protected information to
whieh the order relates; or

incapable, without the usc of 4 key that is not in his
possession, of obtaining access 1o the protected
information or producing it in intelligihle form,

he shall be taken to have complied with the order if he discloses
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any key to the protected information that is in his possession.

(10) It shall be sufficient for the purpose of complying
with an ancillary order for the person to whom it is addressed to
produce only those keys the production of which is sufficient to
enable the person to whom they are produced to obtain access to
the protected information and to put it into intelligibie form,

(11) Where—

(a) the disclosure required by an ancillary order allows the
person to whom it is addressed to comply with the
order without disclosing all of the keys in his
possession; and

(b) there are different keys or combination of keys in the
possession of that person the disclosure of which
would constitute compliance with the order,

the person may select which of the keys, or combination

of keys, to disclose for the purpose of complying with the
order.

(12) Where an ancillary order is addressed to a person
who—
(a) was in possession of the key but is no longer in
possession of it; and

() if he had continued to have the key in his possession,
would be required by virtue of the order to disclose it;
and

(c) is in possession of information that would facilitate the
obtaining or discovery of the key or the putting of the
protected information into an intelligible form,

that person shall disclose to the person to whom he would have
been required to disclose the key, all such information as is
mentioned in paragraph (c).

(13) An appropriate officer who obtains an ancillary
order shall ensure that such arrangements are made as are
necessary for securing that—
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{a) a key disclosed in pursuance of the order is used to
obtain access or to put nto intelligible form only the
protected informatior in relation to which the order
was madc;

(6) every key disclosed in pursuance of the order is stored,
for so long as i is retained, in a secure manner, and
any records of such key are destroyed as soon as no
longer needed to access the protected information or
put it into intelligible form; and

(¢) the number of—

(i) persons to whom the key is disclosed or
otherwise made available; and

(11} copies made of the key,

is limited to the minimum that is necessary for the purpose of
enabling the protected information to be accessed or put into an
intelligible form.

(14) An appropriate officer who knowingly contravenes
subsection (13) commits an offenee and, upon conviction before
a Resident Magistrate, is liable to a fine not cxceeding one
million dollars or to imprisonment for a term not exceeding
twelve months, or 10 both such fine and imprisonment.

111.—(1) A disclosurc order may be made in relation to
information or material in the possession or control of a
Government depariment.

(2) In this section—

“Government company” means a company registered
under the Companies Act, being a company in which
the Government or an agency of the Government, by
the holding of shares ur otherwise, is in a position 10
direct the policy of that company;

“Government department” or “department” means—
(a) a Ministry, department or agency of Govern-
ment,
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(6) a DParish Council, municipality or the
Kingston and Saint Andrew Corporation;

(c) astalutory body ur guthority, ur
(d) a Government company.

(3} An order under subscction (1)—

() may require any officer of the department, whether
numed in the arder or not, who may for the time being
be in possession or control ot the information or
material to comply with the order;

(b) shall be served as if the proccedings were civil
proceedings against the department.
(4) Where an order under subsection (1) 1s served in
respect of a department—
{a) the person on whom the order is served: and

(b) any other officer of the department who s in receipt
of the order,

shall take all reasonable steps fo bring it {o thc attention of the
officer concerned.

(5) If the order ts not brought to the attention of the
officer concerned within the period stated in the order pursuant
to section 105(3), the person on whom the order is served shall
reporl the reasons for the failure to a Judge of the Supreme
Court within seventy-two hours.

112.—(1) A person commifs an offence if the person fails,
without reasonable excuse, to comply with a requirement
imposed on him under a diselosure order.

(2) A person who commits an otlence under subsection
(1) is liable upon conviction before a Resident Magistrate to a
fine not exceeding one million dollars or to imprisonment for a
term not cxceeding twelve months or to both such fine and
imprisonment.

(3) A person commits an offence if, in purported com-
pliance witha requirement imposed on him under a disclosure
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order, he—

(a) makes a statement that he knows to be false or
misleading in a material particular; or

(b) recklessly makes a statement that is false or mis-
leading in a material particular.

(4) A person who commits an offence under subsection
(3) is liable—

(a) upon conviction before a Resident Magistrate, to a
fine not exceeding one million dollars or to
imprisonment for a term not exceeding twelve months
or to both such fine and imprisonment;

(&) upon conviction on indictment before a Circuit Court,
to a fine or to imprisonment for a term not
exceeding five years or to both such fine and
imprisonment.

113.—(1) Subject to subsection (2), a statement made by a
person in response to a requirement imposed on that person
under a disclosure order may not be used in evidence against
him in criminal proceedings.

(2) Subsection (1) does not apply—

(a) to proceedings under Part II (confiscation pro-
ceedings);

(b) on a prosecution for an offence under section 112 (1)
or (3);

(¢) on a prosecution for an offence under the Perjury Act;
or;

(d) on a prosecution for some other offence where, in
giving evidence, the person makes a statement
inconsistent with the statement referred to in
subsection (1).

(3) A statement may not be used by virtue of subsection
(2)(d) against a person unless—

(a) evidence relating to the statement is adduced; or
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(b) a question relating to the statement is asked, by that
person, or on his behalf, in the proceedings arising out
of the prosecution.

114.—(1) An application for a disclosure order or an order 1o
grant entry may be made to a Judge in Chambers.

(2) An application under subsection (1) may be made
without notice and shall he in writing accompanied by an
affidavit.

(3) An application to discharge or vary a disclosure
order or an order to grant entry may be made to the Court by—

{(a) the person who applied for the order; or
(b) any person affecied by the order,
and the Court may discharge or vary the order.

(4) Where un authorized financial investigator or an
authorized officer applies for a disclosure order or an order to
grant ¢ntry, an application to discharge or vary the order need
not be by the same authorized financial investigator or
authorized officer, and references to the person who applied for
the order shal! be construcd accordingly.

Seurch and seizure wurrants

115.—(1) A Judge may, on an application made to him by
appropriate officer, issuc a search and scizure warrant if he is
satisfied that—

(a) a disclosure order made in relation to information or
material has not been complied with and there are
reasonable grounds for believing that the information
or material is on the premises specified in the
application {or the warrant; or

{b) section 116 is satisfied in relation lo the warrant.

(2) An application under suhsection (1) shall slate
that—

(@) a person specified in the application is subjectto a
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forfeiturc investigation or a money laundering
investigation, or that property specified in  the
application 1s subject to a civil recovery investigation;

(b) the warrant is sought for the purposes of the
investigation;

(c} the warrant 35 sought in relation to the premiscs
specilied in the application; and

(d) the warrant is sought in relation to information or
material specified in the application, or that there are
reasonable grounds for believing that there is
information or material falling within section 116(6)
on the premises.

(3) A scarch and seizure warrant 15 a warrant
authorizing an appropriate person—

(¢} to enter and secarch the premises specified in the
application for the warrant; and

(b) lo seize and retain any information or material found
there which s likely to be of substantial value,
whether or not by itscil, to the mvestigation for the
purposes of which (he application is made.

(4) For the purposes of this section and section 116, an
appropriate person is—

(a) an authorized oftficer, if the warrant 1s sought tor the
purposes of a forfeiture investigation or a money
laundering investigation;

{(b) a namcd member of the stafl of the Agency, 1f the
warrant is sought for the purposes of a civil recovery
investigation.

116.—(1) This section is satisfied 1n relation lo a search and
seizure warrant if—

(a) subscction (2) applies; and

(b) cither of the conditions set out in subsection (3) (a) or

[The imdduwan of thes pape is suthenzod by LNC 172010
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(b) is complied with.

(2) This subsection applies if there are reasonable
grounds for believing that—

(@) inthe case of a forfeiture investigation, the person
specified in the application for the warrant has
benefited from his criminal conduct;

(b) in the case of a civil recovery investigation, the
property specified in the application for the warrant is
recoverable property or associated property;

{c) in the case of a money laundering investigation, the
person specified in the application for the warrant has
committed a money laundering offence.

(3) The conditions are that—

(a) it would not be appropriate to make a disclosure order
for any one or more of the reasons specified in
subsection (4), and there are reasonable grounds for
believing that—

(i) any information or material on the premises
specified in the application for the warrant is
likely to be of substantial value, whether or
not by itself, to the investigation for the
purposes of which the warrant is sought; and

(ii) it is in the public interest for the information
or material to be obtained, having regard to
the benefit likely to accrue to the
investigation if the information or material is
obtained; or

(b) any one or more of the requirements set out in
subsection (5) is met and there are reasonable grounds
for believing that—

(i) there is material on the premises specified in
the application for the warrant and that
the information or material falls within
subsection (6); and
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(i) it is in the public interest for the information
or material 1o be obtained, having regard to
the benefit likelv io accrue to the
investigation if the information or material is
obtained.

(4) For the purposes of subsection (3)(a), the reasons
specified are that—

{a) 1t 1s not reasonably practicable to communicate with
any person—

(1) against whom the disclosure order could be
made; or

(1) who would be required to comply with un
arder to grant entry to the premises;

(b) the investigation might be seriously prejudiced unless
an appropriatc person is able 10 secure immediate
access to the informauon or material.

(5) For the purposes of subsection (3)4). the require-
ments are that—

{a} 1t is not reasonably practicable to communicate with
any person entitled to grant entry to the premises;

(h) entry to the premises will not be granted unless a
warrant is produced; or

(¢) the investigation might be seriously prejudiced unless
an appropriate person arriving at the premises is ablc
to secure immediate entry 1o them,

{6} For the purposes of subsection (3)(£)(i), information
or material falls within this subsection if the information or
matertal cannot be identitied at the time of the application and-

(@) in the case of a forfeiture investigation, the in-
formation or material—

(i) relates to—

(a) the person specified in the application;
or
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{6) any quzstion whether that person has
benefited from his criminal conduct or
as to the extent or whereabouts of his
benetit trom his criminal conduet; and

(1} is likely to be ol substantial value, whether
or not by itself, to the investigation for the
purposes of which the warrant is sought;

(h) in the case of a civil recovery investigation, the
information or material-—

(i) relates to—

(A) the propenty specified i the appli-
cation; or

(B) any question whether it is recoverable
or associated property, as to who holds
any such property, whether the
person who appears to hold any
such properly holds other property
which is recoverable property, or
the whereabouts of any property
mentioned in this sub-paragraph; and

(11} 1s likely to be of substantial value, whether
or not by itself, to the investigation for the
purposes of whicl the warrant is sought,

{¢) In the case of a money laundering investigation, the
information or material —

(1) relates to the person specified in the
application or to the question whether that
person has committed a money laundering
offence: and

(i) is likely to be of substantial value, whether
or not by itself, to the investigation for the
purposes of which the wairant is sought.

’:;'c’ﬂl'zggd o 117, A search and seizure warrant does not confer the right to
waterial seize any information or material that a person would be able to
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refuse to produce on the grounds of legal professional privilege
in proceedings in the Supreme Court.

118.—(1) This seclion applies to search and seizure warrants
sought for the purposes of a confiscation investigation, civil
recovery investigation or a money laundering investigation,

(2) An application for a warrant may be made without
notice to 4 Judge in Chambers.
(3) A warrant—
{a) may be issued subject to conditzons;

(b) continues in force unul the end of the period of one
month starting with the day on which it 15 issued;

(¢) may include provision authorizing a person who is
exercising powers under it to do other things that—

(1) are specified in the warrant; and

(i) are necessary 1n order to give effect to the
warrant,

{(d) authorizes the person exercising powers under the
warrant to take copies of any information or material
seized under the warrant,

(4) Where a warrant authorizes the person named in 1t to
search, seize and retain any information which is held in a
computer and is accessible from the premises specified in the
application for the warrant, and which the person believes
relates to any matter relevant to the investigation, the warrant
authorizes the person to obtain the information in a form—

(a) that can be taken away by the person; and
(b} which is visible, legible and intclligible.
(5) The provisions of sections 109(4) to (7) and 110 shall
apply, with the necessary modifications, with respect to

obtaining information in an mntclligible form under this section.
(6) Where the Director pives written authority for any
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member of staft of the Agency to accompany the person named
in the warrant for the purpose of executing the warrant, the
members so autharized have the same powers under the warrant

as the person named in the warrant.

(7y A person exercising powers under a warrant may
secure from other persons such assistance as 18 reasonably
necessary for the purpose of executing the warrant.

(8) Intormation or material seized under a warrant may
be retained for so long as is necessary to retain it, in 115 original
form, in connection with the investigation for the purposes of
which the warrant was issued:

Provided that if the Director has reasonable grounds for
believing that the material—

(@) may necd to be produced for the purposes of any legal
proceedings; and

(b) might otherwise be unavailable [or those purposes,

the 1information or material may be retained untl the
proceedings are concluded.

C'ustomer information orders

119.—{1) A Judge may, on an application made to him by an
appropriate officer, make a customer information order if the
Judge is satisfied that each of the requirements specified in
section 121 for the making of the order is fulfilled,

(2) The application for a customer information order
shull state that the order is sought—

(a) for the purposes of—

(i) a forfeiture investigation or a money
laundering investigation being carried on in
respect of a person specified in the
application; or

(i1) a civil recovery investigation being carried
on in respect of property specified in the
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application, and a person specified in the
application appears Lo hold the property; and

{£) against one or more financial institutions specificd in
the application.

(3) An application for a customer information order
may specify—

{a) all financial institutions;

(b) a particular description, or particular descriptions of,
financial institutions; or

(¢) a particular (inancial tnstitution or particular {inancial
insgtitutions.

(4) A customer information order ts an order that a
financial institution covered by the order shall, on being required
to do so by notice in writing given by an appropriate officer,
provide any such customer information as it has relating to the
person specified in the application

(5) A financial institution that is required to provide
information under a customer information order shall provide
the information to an appropriate officer in such manncr, and at
or by such time, as the appropriate officer requires.

(6) If a financial institution, on which a requirement is
imposed by a notice given under & customer information order,
requires the production of evidence of authority to give the
notice, the financial institution ts not bound to comply with the
requirement unless evidence ol the authority has been produced
to 1t.

120.—(1) In this Part, “customer information” is information
as to whether a person holds, or has held, (whether solely or
jointly with another) any account at, or has during a specified
period conducted any transaction with, the financial mstitulion
concerned and, if so, information as to—
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(@) the matters specified in subsection (2), if the peison is

an individual; or

(A) in tae case of any other person, the matters specified

in subsection (3).

(2) The matters specified for the purpases of subsection

(1Y) are—

()

the account or transaction number, as the case may
require;

(&) the individual’s [ull name and datc of birth;

()
(d)

(e}

&)

()

()

the individual’s taxpayer registration number;

the individual’s most recent address and any previous
addrcsscs;

in the case of an account, the date on which the
individual began to hold the account and, if the
individual has ceased to hold the account, the date on
which he did so;

in the case of a transaction, the date of the transaction
and a description of the type of transaction;

such evidence of the individual’s identity as was
obtained by the financial institution under or for the
purposcs of any enactment rclating to money
laundering;

the full name, date and most recent address, and any
previous addresses. of any person who holds, or has
held, an account at the financial institution jointly
with the individual;

the account number of any other accounts to which the
individual is a signatory, hecld at the hnancial
institution, and details of the persons holding those
accounts.

(3) The matters specified for the purposes of subsection
{(1(b) are—
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(@) the account number:

(b) the entity’s full name;
(¢) adescription of the business carried on by the entity;

{d) the country or territory in which the entity is in-
corporated or otherwise established;

{e) the taxpayer registration number assigned to the entity;
(/) the entity’s—

(1) registered office, and any previous registered
offices, under tbe Companies Act: or

{i1) place of business under the Regisiration of
Business Names Act or any other enacument
governing the estabiishment of the entity:

or, if the entity ts incorporated or otherwise established outside
Tamaica, anything similar under corresponding legislation of the
couniry or temtory in which the entity is incorporated or
otherwise established;

{g) the date on which the entity began to hold the account
and, if the entity has ceased to hold the account. the
date of cessation;

(A such cvidence of the entity’s identity as was obtained
by the financial institubon under or for the purposes
of any legislation relating to money laundcring,

(1) the full name, date of birth and most recent address
and any previous addresses of any person who 15 a
signatory to the uccount.

(4) The Minister may by order, subject to affirmative
resolution, amend the provisions of subsection (2) or (3).

(5) For the purposes of this section, money laundering is
am act that—

(a) constitutes an offence under section 92 or 93; or
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(b) has been committed outside of Jamaica and would

constitute an offence specified in paragraph (a) if
done in Jamaica.

121. The requirements for making a customer information
order are that—

(@) in the casc of a forfeiture investigation, there are

(5)

(©)

(@)

(e)

reasonable grounds for believing that the person

specified in the application for the order has benefited
from his criminal conduct;

in the case of a civil recovery investigation, there are
reasonable grounds for believing that—

(1) the property specified in the application for
the order is recoverable property or
assoclated property; and

{11) the person specified in the application holds
all or some of the property;

in the case of a money laundering investigation, there
are reasonable grounds for believing that the person
specified in the application for the order has
committed a money laundering offence;

in the case of any investigation, there are reasonable
grounds for belicving that customer information
which may be provided in compliance with the order
is likely to be of substantial value, whether or not by
itself, to the investigation for the purposes of which
the order is sought; and

in the case of any investigation, there are reasonable
grounds for believing that it is in the public interest
for the customer information to be provided, having
regard to the benefit likely to accrue to the
investigation if the information is obtained.

122.—(1} A financial iustitution commits an offence if

without reasonable excuse it fails to comply with a requirement
imposed on it under a customer information order.
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(2) A financial institution that commits an offence under
subsection (1) is liable upon conviction before a Resident
Mag:strate to a fine not exceeding one million dollars.

(3) A financial institution commits an offence if, in
purported compliznce with a customer information order, the
financial institution—

{a) makes a statement which it knows to be false or mis-
leading in a material particular; or

(b) recklessly makes a statement which is false or mis-
leading in a material particular,

(4) A financial institution that commits an offence under
subsection (3) is liable—

{a} on summary conviction before a Resident Magistrate,
to a fine not exceeding vne million dollars; or

(&) on conviction on indictment before a Circuit Court, to
a fine,

123.—(1) Subject to subsection (2), a stalement made by a
financial institution in response to a customer information order
may not be used in evidence apainst the finaneial institution in
criminal proceedings.

(2) Subsection (1} does not apply to—
{a) proceedings under Part [1 (forfeiture proceedings);

(b) a prosecution for an affence under seetion 122(1) or
(3); or

(¢) a prosecution for some other offence where, 1n giving
evidence, the financial institution makes a stalement
inconsistent  with the statement referred 10 in
subsection (1).

(3) A statement may not be used by virlue of subsection
(2)(c) against a financial institution unless—

(a) evidence relating to 1t is adduced; or
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{P) a question relating to it is asked,

by or on bchalf of the financial institution in proceedings
arising out of the prosecution.

124. A customer information order has effect notwithstanding
any restriction on the disclosurc of information, however
imposed.

125.—(1) An application for a customer information order
may be made to a Judge in Chambers.

(2) An application under subsection {1) may be made

without notice and shall be in writing accompanied by an
affidavit.

(3) An application to discharge or vary a customer
information order may be made fo the Court by—

(a) the person who applied for the order;

{&) any person alfected by the order,

and the Court may discharge or vary the order.

(4) Where an authorized financial investigator or an
authorized officer applics for a customer information order—

(@) an application to discharge or vary the order need not
be by the same authorized financial investigator or
authorized officer; and

(b)Y for the purpose of paragraph (a), references in this
section to a person who applied for a customer
information order shall be construed accordingly.

(5) An authorized finanecial investigator or an authorized
officer shall not make an application for a customer information
order unless he is a senior appropriate officer or is authorized to
do so by a senior appropriate officer.

Account monitoring orders

126.—(1) A Judge may, on an application made to him by an
appropriate officer, make an account monitoring order if the
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Judge is satistied that each of the requirements specified in sub-
section (2} for making the order is tulfilled,

(2) The requirements for making an account monitoring
order are that—

(@)

(6)

()

()

(e)

in the case of a forfeiture investigation, there are
reasonable prounds for suspecting that the person
specified in the application for the order has benefited
from his criminal conduct;

in the case of a civil recovery investigation, there are
reasonable prounds for suspecting that—

(1) the property specified in the application for
the order is recoverable property or
associated property; and

(11) the person specified in the application holds
all or some of the property:;

in the case of a money laundering investigation, there
are reasonable grounds for suspecting that the person
specified in the application for the order has
cominitted a money laundering offence;

in the case of any investigation, there are reasonable
grounds for believing that account information which
may be provided in compliance with the order is
likely to be of substantial value, whether or not by
itself, to the investigation for the purposes of which
the order is sought; and

in the case of any investipation, there arc reasonable
grounds for belicving that it 1s in the public interest
for the account information to be provided, having
regard to the benefit likely to accruc to the
investigation if the information is obtained.

(3) An applicalion for an account monitoring order shall
state that—

(a) the order is sought for the purposes of—
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a forfeiture investigation or a money
laundering investigation being carried on in
relaton to a person specified 1n  the
application; or

a civil recovery investigation being carried
on in respect of property specified in the
application, and a person specified in the
application appears to hold the property; and

(b) the order is sought against a financial institution
specified in the application in relation to the account
information of the description so specified.

(4) For the purposes of this section, account information
1s information relating 1o an account held at, or a transaction
conducted with, the fnancial institution specified in the
application, by the person so specified, whether solely or jointly

with another.

{5) An account monitoring order under this section—

{a) is an order that the financial institution specified in the
application for the vrder shall, for the period stated in
the order, provide account information of the
description specified in the order to an appropriate
officer in the manner and at or by the time or times
stated in the order; and

(6} may specify information relating to—

(i) all accounts held, or transactions conducted

(if)

within the stated period, by the person
specified in the application for the order at
the financial institution so specified;

a particular description, or particular des-
criptions, of accounts so held or transactions
s0 conducted; or

(ii1) a particular account or transaction, or

particular accounts or transactions, so held or
conducted.
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(6) The period referred to in subsection (5)(a) shall not
exceced the peried of ninety days beginning with the day on
which the order is made:

Pravided that the Judge may extend the period for a further
ninety days, upon the application of an appropriate officer, if
satisfied that the circumstances so warrant.

(7) An account monitoring order has effect notwith-
standing any vestriction on the disclosure of information,
however imposed.

127.—(1) Subject to subsection (2}, a staterment made by a
financial institution in response to an account monitoring order
may not be used in evidence against that financial institution in
criminal proceedings.

{2) Subsectiun (1) does not apply to—
(a) proceedings under Part II (forfeiture proceedings);
(6) proceedings for contempt of court; or

{¢) a prosecution for an offcnce where, in giving evidence,
the financial institution makes a statement
inconsistent with the stalement referred to in
subsecction (1).

(3) A statement may not be used by virlue of subsection
(2)(c) against a financial institution unless—

(a) evidence relating to the statement is adduced; or

{(b) a guestion relating to the statement is asked, by or on
behalf of the financial institution in the proceedings
arising out of the prosecution.

128.—(1) An application for an account monitoring order
may be made to a Judge in Chambers.

(2) An application under subsection (1) may be made
without notice and shall be in writing accompanied by an
affidavit,
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(3) An application to discharge or vary an account
monitoring order may be made to the Court by-—

(a) the person who applied for the order;
(6) any person affected by the order,

and the Court may discharge or vary the order.

(4) If an authorized financial investipator or an
authorized ofticer applies for an account monitoring order, an
application to discharge or vary the order need not be made by
the same authorized financial investigator or authorized officer,
and for the purpuses of subscction (3), references to a person
who applied for an account monitoring order shall be construed
accordingly

PART VIl General
129.—{1) Where a person is adjudged bankrupt in Jamaica,
the following property is excluded {rom the person’s estate for
the purposes of section 104 of the Bankruptcy Act—

‘a) property for the time being subject 10 a restraint order
made before the order adjudging the person
bankrupt; and

(b) any property in respect of which an order under
section 41 (appointment of Director’s receiver) is In
force.

(2} If in the case of a debtor (within the meaning of the
Bankruptey Act)—

(a) a receiver is appointed under section 23 of the
Banlauptey Act; and

() any property of the debtor is at that time subject o a
restraint order,
the powers conferred on the receiver under the Rankruptey Act
do not apply to property then subject to the testraint order.
130.—(}) Where a person is adjudged bankrupt in Jamaica,
the powers referred to in subsection (2) shall not be exercised in
relation to the property referred to in subsection (3).
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(2) The powers referred 1o in this subsection are the
powers conferred on a court by sections 33 to 50 and the powers
of a receiver appointed under section 41:

Provided that nothing in the Bankruptcy Act shall be taken to
restrict, or enable the restriction of, the powers referred to in this
subsection.

(3) The property is—

(a) property that is the property of the debtor for the
purposes of section 104 of the Bankruptey Act;

(b) property which is to be applied for the benelit of
creditors of the hankruptcy by virtue of a condition
imposed under section 72(6) of the Bankiuptey Act;

(¢) in a case where a forfeiture order or a pccuniary
penalty order has been made, any suims remaining in
the hands of a receiver appointed under section 4!
after the amount required to be paid under the order
has been fully paid.

131.—(1) This section applies if a person whe is adjudged
bankrupt in Jamaica has made a tainted gift, whether directly or
indirectly.

(2) Sections 111, 112, 115 and 116 of the Bankruptcy
Act (avoidance of certain transactions) shall not apply in respect
of the making of the gift at any time when—

(a) any property of the recipient of the lainted gift is
subject to a restraint order; or

(b) an order under section 41 (appeintment of Director’s
receiver) is in force in respect of such property.

(3) The Trustee in Bankruptey shall, in respect of any
transaction avoided under section 11, 112, 115 or 116 of the
Bankruptcy Act after an erder referred to in subsection (2)(a)
or (&) is discharged, take into account any realizalion under Part
Il of property held by the recipient of the tainted gift.
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132.—1) Where under the Companies Act an order for the
winding up of a company is made or the company passcs a
resclution for its voluntary winding up, the functions of the
liquidater (or any provisional liquidator) are not exercisable in
relation to the following property—

(@) property for the time being subject to a restraint order
made belore the relevant tine;

(b} any property in respect of which an order under
section 41 {(appointment of Director’s receiver) is in
force.

{2} Where under the Companies Act an order for the
winding up of a company is made or the company passes a
resolution lor its voluntary winding up, the powers referred to in
subsection (3) shall not be exercised in the manner mentioned in
subsection (4) in refation to any property:

Provided that nothing in the Companies Act shall be taken to
restrict, or enable the restriction of, the exercise of the powers
referred to in subsection (3).

(3) The powers mentioned in subsection (2) are—

(a) the powers conferred on a court by sections 33 to 50:
and

{b) the powers of a receiver appointed under section 41.
(4) The powers shall not be exercised so as to—

(a) 1inhibit the liquidator from exercising his functions for
the purpose of distributing property to the company’s
creditors;

(k) prevent the payment out of any property of expenses
(including the remuneration of the liquidator or any
provisional liquidator) properly incurred in the winding
up in respect of the property.

(5) A person is not a creditor for the purposes of a
winding up under the Companies Act in so far as any sum due to
that person by the company is due in respect of a forfeiture order
or pecuniary penalty order.
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{6) TFor the purposes of this section, the relevant time
15—

(@) if no order for the winding up of the company is
made, the ttme of the passing of the resolution for
voluntary winding up;

(h) if an order for winding up is made, the lime af the
making of the order.

133.—(1) This section applies if—
(a) under the Compantes Act an order 1s made for the
winding up of a company or the company passes a
resolution for its voluntary winding up; and

{6) the company has made a tainted gift, whether directly
or indirectly.

(2) Sections 225, 226, and 276 of the Companies Act
{(avoidance of certain transactions) shall not have effect in
respect of the making of the gilt at any time when—

{(a) any property of the recipient of the tainted gift 1s
subject to a restraint order; or

(6) un order under section 41 (appointment of Directar’s
receiver) is in force in respect of such property.

(3) The Trustee shall, in respect of any transaction
avoided under section 225, 226 or 276 of the Companies Act
after an order referred ie in subsection (2)(@) or (b) is
discharged, take into account any reatization under Part 11 of
property held by the recipient of the tainted gift.

134.—(1) Wherc a company holds property that is subject to a
floating charge, and a recciver is appointed by or on the
application of the holder of the charge, the functions of the
receiver are not exercisable in relation to the following
property—

(a) property for the time heing subject to a restraint
order made before the appointment of the
receiver;

|'The snclusion of this page 1 suthuriecd by 1N, 11720 )
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(b) any property in respect of which an order under
section 41 (appointment of Director’s recciver) is in
force.

{2) Where a company holds property that is subject to a
floating charge, and a receiver is appointed by or on the
application of the holder of the charge, the powers referred to in
subsection {3) shall not be exercised in the way mentioned in
subsection (4) in relation to any property —

(@) that is held by the company; and
(6) in relation 10 which the functions of thc receiver ure
exercisable,

(3) The powers mentioned in subsection (2) are—

(a) the powers conferred on a court by sections 32 to 49,
() the powers of a receiver appointed under section 41,
(4) The powers shall not be exercised—

(@) so as to inhibit the receiver from exercising his
functions for the purpose of distributing property to the
company’s creditors;

(b) so as to prevent the payment out of any property of
expenses (including the remuneration of the receiver)
properly incurred in the exercise of his functions in
respect of the property.

135.—{1) In this section, “insolvency practitioner” means the
Trustee in Bankruptcy under the Bankruptcy Act or the official
receiver entitled to act as recciver or manager of the property
concerned.

(2) Subsections (3) and (4) apply if a person acting as an
insolvency practitioner seizes or disposes of any property in
relation to which his functions are not exercisable because the
property is for the time being subject to—

(a) a restraint order; or

(b) an interim receiving order made pursuant to
regulations under this Act,

['Vhe snclusion af this page is authorired by LN, 1172010 ]
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and at the time of the scizure or disposal the insolvency
practitioner believes on reasonable grounds that he is entitled
(whether in pursuance of a court order or otherwise) to seize or
dispose of the property.

(3) The insolvency practitioner is not liable to any
person in respect of any loss or damage resulting from the
seizure or disposal, except so far as the loss or damage is caused
by his negligence.

(4) The insolvency practitioner has a lien on the
property or the proceeds of its sale—

(a) for such of his expenses as are incurred in connection
with the liquidation, bankruptcy, sequestration or
other proceedings in relation to which he purported to
make the seizure or disposal; and

(b) for so much of his remuneration as may reasonably be
assigned to his acting in connection with those
proceedings.

(5) Subsection (6) applies if property is subject to a
restraint order and a person acting as an insolvency
practitioner— '

(a) incurs expenses in respect of the property subject to
the restraint order but does not know, and has no
reasonable cause to believe, that the property is
subject to the restraint order; or '

(b) incurs expenses—

(i) which are not expenses in respect of property
subject to the restraint order; and

(i) which might, but for the effect of the

restraint order, have been met by taking
possession of and realizing property subject
to the restraint order.

(6) Whether or not the insolvency practitioner has
seized or disposed of any property, he is entitled to payment of
the remuneration and expenses mentioned in subsection (4).

[The inclusion of this page is authorized by L N, 128/2016]
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136. Rules of court may make such provision as is necessary
or expedient to give effect to regulations made under this Part
(including provision relating to the exercise of functions of a
judge conferred or imposed by the regulations).

137.—(1) No civil or criminal proceedings for breach of
confidentiality may be brought, nor any professional sanction
for such breach may be taken, against any person, or against a
director or employee of an institution, who provides or transmits
information requested by the enforcing authority under this Act
or submits reports to the enforcing authority.

(2) No action, suit or other proceedings may be brought
or instituted—

(a) personally against the Director or any officer of the
Agency; or

(b) against any financial institution, or business in the
regulated sector, or any director, principal, employee
or agent of that financial institution or business in
the regulated sector, in respect of any act done or
omission made in good faith, in the course of carrying
out the provisions of this Act.

138. The Minister may, subject to affirmative resolution,
make regulations generally for giving effect to the provisions
and purposes of this Act.

[The inclusion of this page is authorized by L.N. 178/2016]
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. A Director shall exercise his functions in the way that he considers is
best calculated to contribure ro the reduction of crime and in so doiny
shall—

{a} act effectively and efficiertly; and

(&) have repard to the Agency’s annual plan, approved pursuant to
paragraph 11.

2.—(1} Anything that the Director is authorized or required to do may be
done by—

{a) amembcr of staff of the Agency; or

(&) a person providing services under arranpements made by (he
Director,

if authorized by the Director, generally or specifically, for that purpose.

(2) MNotwithstanding sub-paragraph {1})(#). nothing that the Directur
or the Agency is authorized or required to do for the purposes of Part [V
may be done by a constable.

3.—{1) The seal of the Agency shall be authenticated by the signature of
the Director, or any other officer of the Agency duly authorized by the
Director in Lhat behal€, and shall be judicially noticed.

(2) All documents, other than those required by law to be under seal,
made by and all decisions of, the Agency shall be sipned under the hand of
the Dircetor or eny other officer of the Agency authorized to act in that
behalf by the Director.

4 —(1) Every member, empluyee or agent of the Agency shall preserve and

aid in preserving secrecy with repard to all matters reluting to the afTairs of

the Agency that may come to his knowledge in the course of his
dutics,

(2) A member, employec or agent of the Agency shall not, without
lawful authority, publish or communicate to any person otherwise than in the
ordinary course of his employment to the Agency any information aequired
by him in the course of that employment.

(3) A person who contravenes this paragraph commits an offence and
is liable on summary conviction in a Resident Magisirate’s Court (o & fine
not exceeding one million dollars or to imprisonment for & term not
exceeding twelve months.

[Uhe Inclusion uf this page 5 authorleed By LN, 1300
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3. —{1} No proceedings shall he brought er mstituted before any courn or
tribunal personally agamnst any member of the Agency in respect af any
act done bonu fide w1 pursuance or ¢xccution or intended exccution of this
Act,

(2) Where any member is exempt from liability by reason only of the
provisions of this paragraph, the Agency shall be liable to the extent that it
would be if that member were an employee or agent of the Agency,

6. The funds and resources of the Agency shail consist of —

{a) such sums as may be provided by Parliament for the Agency in
the annual estimates of revenue and cxpenditure;

(b)Y such sums as may be allocated from time Lo lime to the Agency
from loan funds;

{c} sums borrowed by the Agency for the purpose of meeting any af
15 obligations or discharging any of its functions; and

(d) all other sums or properly which may in any manncr become
payable (o or vested m the Agency wn respect of any matter
incidental to its functions.

7.—{1) Subjcct to the pravisions of paragraph (2), thc Agcncy may
horrow sums required by it for meeting any ofl its obhgations or discharging
any ot its functions

{2) The power of the Agency 1o bomow shall be exercisable only with
the approval of the Minmister responsible for finance, as lo the amount, as o
the sources of borrowing und as to the terms on which borowing may be
clTected.

(3) An approval given in any respect for the purposes of this section
may be either general or limited to a particular borrowing or oltherwise, and
muy be either unconditional or subject to conditions.

8 1) The Minister may from tirne lo time make advances and grants to
thc Agency, out of sums placed upon the cstimates of revenue and
expenditure for the purpose and approved by the “House of
Representatives,

(2) With the approval of the House of Representatives, the Ministcr
responsible for finance may guarantec, in such manner and on such
conditions as he thinks fit, the payment of the principal and interest on any
authorized borrowing of the Agency made otherwise Lhan by way of advance
under paragraph (1),

{3} Where the Minister responsible [lor finance is satisfied that there

[The snclusica of this pape is sutharired by 1N 1172000
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has been default in the repayment of any principal moneys or interest
guaranteed under the provisions of this section, he shall divect the repayment
out of the Consolidated Fund of the amount m respect of which there has
been such default,

9. The Ageocy shall make to the Accoumant-General, al such nmes
and in such manna as the Minister responsible for finance may direct,
payments ol such amounts as Inay be so dirccted m or towards repayment of
advancas made to the Agency under paragraph 8, and of any sums 1ssued in
fullilment ol any guarantec given thercunder, end payments af interest
on what is outstanding for the time being in respect of such advances and of
any sums issucd at such rate as the Minister afuresaid may direct, and
ditferent rates of intercst may be dirccled as respects different agvances or
sums and as respects interest for ditTerent periods,

10.—(1) The Agency shall keep accounts and other records i relation w
its business, and shall prepare annoully a statement of accounts n a form
salisfactory to the Minster, heing a lorm which shall conform  with
established accounling principles.

{2) T'he accounts af the Agency shall be audited annually by auditors
appointed by the Agency and approved by the Minister,

{3) So soon as (he accounts af the Agency have been audited, the
Agency shall send the statement of its accounts to the Minister together witl
acopy of the auditor’s report thereon.

(4) The Auditor-General shall be entitled at all times to examine the
accounts and other records in relation to the Agency
Il —(1) The Agency shall

(@) in cespeet ol cach (nancial year, other than lirst yewr ol the
Ageney’s operation; and

(£ Dbefore a date specificd by the Minsster,

submit 10 the Minister in writing a plan (hereinalter culled the annual plan)
sclting out how the Agency miends o exercise its lunctions during the
financiai year.

{2) The annual plan sha!l include a statement of—

(a) the Agency's objeclives for the financial ycar;

{b6) the Apcncy's perfnrmance targets for the financial year {whether
ov not relating to its objectives),

{c) the Agency's priorities for the financial year;
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(d) the financial resources expected to be available to the Agency for
the financial year; and

(¢} the proposed allocation of those resources.

(3} Where an annual plan is submitted to the Minister pursuant to
this paragraph, the Minister may—

(a) approve the plan and notify the Agency of the approval; or

(6) disapprove the plan and—

(iy  shall inform the Agency of the reasons for the
disapproval; and

(i) may require the Agency to revise the plan in the manner
specified by Minister.

(4) Where sub-paragraph (3) (5} applies, the Agency shall revise the
annual plan, incorporating the revisions (if any) specified by the Minister
under sub-paragraph (ii), and submit the revised annual plan to the Minister.

(5) The Agency shall, within three months after the end of each
financial year, or within such longer period as the Minister may in special
circumstances allow, cause to be made and transmitted to the Minister a
report dealing generally with the activities of the Agency during the
preceding financial year,

(6) The Minister shall cause copies of the report together with copies
of the statement of accounts and the auditor’s report thereon to be laid on the
Table ol the House of Representatives and of the Senate.

12. Information obtained by or on behalf of the Agency in connection with
the exercise of any of its functions may be used by the Agency in connection
with the cxercise of any of its other functions.

13.—(1) Information which is held by or on behalf of a statutory body or
any agency or department of government, whether it was obtained before or
after the 30th May, 2007, shall be disclosed to tire Agency for the purpose of
the exercise by the Agency of its functions.

(2) A disclosure under this paragraph shall not be taken to breach any
restriction on the disclosure of information, however imposed:

Provided that nothing in this paragraph authorizes the making of a
disclosure that is prohibited by the Access to Information Act.

[The inclusion of this page is authorized by L.N. 11/2010 |
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(3) This paragraph does not wifect any power 10 disclose thal exisls
apart from (his section

(4) Information shall not be disclosed under tns paragraph on bebatl
of the Commissioners of Tnland Revenue or un behall of the Conunissioner
of Custams unless the Commissioners concemed authorize the disclosure.

{5) The power to authorze a disclosure under subsection (4) may be
delegaied (either gencrally or for a specified purpose)—

{o) in the case of the Commmissioners of Inland Revenue, to an officer
of the Board of Inland Revenue,

{5) in the ¢ase of the Commissioner of Custaing, Lo a custon s olTicer,

14 —{!) Sub-paragraph (2) applies o information oblumed onder
paragraph 13 from the Commissioners of Inland Revenue or from the

Commussioner of Customs or from a person aching on behalf ol either of

them.

(2} The information referred to in sub-paragraph {1) shall not be
further disciosed except—

{a) for a purpose connected with the exercise of the Agency's
functions, and

{6) with the consent of the Comuinissioners concerned,
{3) Consent under sub-paragraph (2) may be given—
{a} inrelation to a parlicular disclosure; or

{# in relation to discloswes made ir circumstances specified or
descrtbed in the consent,

(4) The power o consent to further disclosure under sub-paragragh
(2} &) may be delegated, cither generally or {or a specified purpose—

(@) in the case of the Commissioners of Intand Revenue, to an officer
of the Board of Inland Revenue;

{&) in the case of the Commissioner of Customs, 10 a customs ofTicer.

(5) Sub-paragraph (6) applies to nfurmation obtained under
paragraph |3 from a permitted person other than the Commissioners ol
inland Revenue or the Commissioner of Customs or a person acting on
behalf of either of them.

(6) A permitted person who disclases information refesved 1o in
paragraph 5 10 the Agency may make the Jisclosure subject to such

{Fhe wmcluston af this page 15 antharoed by LN THOIU ]
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conditions as 1o further disclosure by the Agency as Lhe permilled person
thinks apprapnate, and the mformation shall not be further disclosed in
contravention of the conditions.

15 —1) Information ubtiwmed by the Agency in connection with the
exercise of dny ol its funclions may be  disclosed by the Agency if the
disclosure is Tor the purposes of—

(¢} any crimipal investigalivn or criminal proceeding that is being, or
may be, started or carnied on w Janmasca,

{#Y any civil recovery investigation or crvil recovery proceeding that is
being, or may be, started or ciried vnon Juingiea,

{¢)} the exercisc of the Agency’s lunclions;

() the cxercisc by the Director of Public Prosccutions of funct:uns under
Pait Ii;

(¢} the exercise by a customs officer or a constuble ol s funclions under
sections 7210 83 of Part 1V

() safeguarding nalional security;

(g} nvestigations or proceedings ouiside Jamaica, 1n accurdance wilh the
provisions of the Mutual Assistance {Crimimal Matters) Act; oy

(#) the exercise of a designated function,

{2) Where the Agcency makes s disclosure of mformazion for a
purpuse speeified in sub-paragraph (1), the Agency may make any further
disclosure of the inforrnation, by the person to whom the disclosure is made,
subject 1o such conditions as the Agency thinks it

(3) A person referred w in sub-paragraph (2) shall not further
disclose the informalion 1n contravention of the conditions.

{d) A disclosure under this paragraph is not to be taken to breach
any restriction on the disclosure of information, however imposed:

Provided thal nothing in this puaragraph authorizes the making of a
disclosure that cantravenes the Access 1o Intormation Act.

(5) In sub-paragraph (1)(4), a designated function is a function that
the Minister designates by order to be a function of a public nature for the
purposes of this paragraph.

16.—(1} This paragraph applies lo a member ol staff of the Agency if—

{The iaciusan of this page s authanzed by LN 112010
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(a) he is authorized (generally or specifically) by the Director to do
anything for the purposes of this Act; and

(b) it is necessary or expedient for the purpose of doing the thing for
the member of the staff of the Agency to identify himself by name.

(2) The Director may direct that such a member of the staff of the
Agency may for that purpose identify himself by means of a pseudonym.

(3) For the purposes of any proceedings or application under this Act
a certificate signed by the Director which sufficiently identifies the member
of the staff of the Agency by reference to the pseudonym is conclusive
evidence that the member of the staff of the Agency is authorized to use the
pseudonym.

(4) In any proceedings or application under this Act, a member of
staff of the Agency in respect of whom a direction under this paragraph is
in force shall not be asked, and if asked is not required to answer, any
question that is likely to reveal his true identity.

(5) For the purposes of this paragraph, “member of staff of the
Agency” includes a Director’s receiver or any person providing services
under arrangements made by the Director.

155

SECOND SCHEDULE (Section 6) -

1. An offence under any of the following provisions of the Dangerous
Drugs Act— :

(a) section 3, 6, 7A or 8 (importing or exporting dangerous drug);

(b) section 5, 7(a), 7B, 8A or 11 (cultivating, manufacturing, selling,
dealing in or transporting dangerous drug);

(c) section 16 or 17 (removal of or tampering with dangerous drug);
(d) section 21 A (traffic of dangerous drugs through the post).-
2. An offence under section 92 or 93 of this Act.

3.—(1) An offence under section 69 or 70 (child stealing, kidnapping)
of the Offences Against the Person Act.

(2) Murder falling within section 2(1)e) of the Offences Against the
Person Act (murder pursuant to an arrangement for valuable consideration).

(The inclusion of this page is autherized by L.N. 123/2011)
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4. Any of the following provisions of the Firearms Act—
(a) section 4 (importing or exporting fircarms or ammunition);
(b) section 9 (manufacturing or dealing in fircarms, ammunition or a
prohibited weapon);
(¢) section 10 (purchase, acquisition, sale or transfer of firearms,
ammunition or a prohibited weapon);
(d) section 13 or |5 (repairing, testing or converting firearm, etc.).
5. An offence under any of the following provisions of the Forgery
Act—
(a) section 12 or 13 (making or having possession of paper or imple-
ments of forgery);
(b) section 14 (imitation of currency notes).
6. An offence under any of the following provisions—
(a) section 46 (dealings which infringe copyright) or 134 (making,
dealing with or using illicit recordings) of the Copyright Act;
(b) section 38 of the Patents Act (making false marks).
7. An offence under any of the fbllowing provisions of the Larceny Act—
(a) section 22 (larceny or embezzlement by clerks or servants);
(b) section 42A (extortion).
8. A terrorism offence as defined by section 2 of the Terrorism Prevention
Act. :

9. An offence under section 3 or 4 of the Child Pomography (Prevention)
Act. '

10. An offence under any of the following provisions of the Sexual
Offences Act—

(a) section 15-—Abduction of child under sixteen;

(&) section | 7—Forcible abduction;

(¢) section |8—Procuration; o

(d) section 19—Procuring violation of person by threats or fraud or
administering drugs; .

(e) section 20—Abduction of child with intent to have sexual
intercourse, etc.;

(/) section 21—Unlawful detention with intent to have sexual
intercourse, etc.;

(g) section 23—Living on earnings of prostitution.

[The inclusion of this page & awthorized by L.N. 12V201}
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11. An offence under Part II of the Cybercrimes Act.

12. An offence under either of the following provisions of the Larceny
Act—

{a) section 36—Obtaining credit by fraud,
{b) section 46—Receiving stolen property.
13. An offence of conspiracy to defraund.

14. An offence under the provisions of the Law Reform (Fraudulent
Transactions) {Special Provisions) Act.

15. An offence under sections 14(1) and (5) of the Corruption Prevention
Act.

16. An offence under section 4 of the Trafficking in Persons (Prevention,
Suppression and Punishment) Act.

17. An offence of—

(a) attempting, counspiring or inciting, as the case may be, the
commission of any of the offences specified in any of para-
graph 1 to 16;

{#) aiding, abetting, counselling or procuring the commission of
any such offence.

THIRD SCHEDULE (Section 39)

1. Power to sell the property or any part of it or interest in it.
2. Power to incur expenditure for the purpose of—

(a) acquiring any part of the property, or any interest in it, which is
not vested in the Agency;

(b) discharging any liabilities, or extinguishing any rights, to which the
property is subject.

3.—(1) Power to manage property.
(2) Managing property includes doing anything mentioned in
section 42(13).
4, Power to start, carry on or defend any legal proceedings in respect
of the property.
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Compromise. 5. Power to make any compromise or other arrangement in connection
with any claim relating to the property.

Supple- 6.—(1) For the purposes of| or in connection with, the exercise of any of

mentary. its powers—

(@) power by his official name to do any of the things mentioned in
sub-paragraph (2);

(b) power to do any other act that is necessary or expedient;
(2) The things referred to in sub-paragraph (1)(a) are—

(a) holding property;

(b) entering into contracts;

(¢) suing and being sued;

(d) employing agents;

(¢) executing a power of attorney, deed or other instrument.

FQURTH SCHEDULE (Section 94)
Regulaled 1.—(1) A business is in the regulated sector if the business is—
sector.
26/2013 (@) a financial institution or an entity that has corporate respon-
S.16. sibility for the development and implementation of group wide
anti-money laundering, or terrorism financing prevention,
policies and procedures for the group of companies of which
the entity forms a part;
(b) a designated non-financial institution,
(2) In this Act, “designated non-financial institution™ means a person
who is—
(a) not primarily engaged in carrying on financial business; and
(b) designated as a non-financial institution for the purposes of
this Act by the Minister By order subject to affirmative resolution.
Supervisory 2. Each of the following is a supervisory authority—
authorities.

(@) the Bank of Jamaica;

(b the Financial Services Comunission.
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